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QP tc) The following individuals, in the following order of priority, may consent to &n
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h2. Subdmsmn l.dosn:ot apply if any of the following applies: \E -
- ) 3 o F j V{»ﬁé B
a.‘nmindividmlwheisconsemingmthcpoposedadm:m { SHsO
resides with the incapacitated individual. 7o ()

\

< e e
b.l‘heindividualwhoisconsenﬁngtomcpmposedadmmm %%
the spouse of the ward. Y,

(3) The individual for wham admission is sought is mtdim?sedas %
developmanmuydimhledorashzvingamenmliﬂmathchme of the proposed

admission. 2
- P & - ] - o & o m 5%;6’{}
“) Apeauonfarguard:anshxpforthemdmdualunde:Sec.___,andapenmn P

) wcﬁveplwzmofﬁ:cindividudunduass.%a)mmgdp@rg‘ﬁe () (0
pmpwedadmwslon. hsmhaswagumdimadﬁwnshaﬂbemmednm& - .

following the date of filing of the petition.

ission under sub. (2):

(1) The spouse of the incapacitated individusl.

(2) An adult son or danghter of the incapacitated individual. . St s
| . - suso ()93
(3) A parent of the incapecitated individuel. |
= epnlalilel ¢

(8) An adult brdBs or sister of the incapacitsied individual

(5) A grandparent of the incapacitated individual.

(6) An adult grandchild of the incapacitated individual.

" () Anadult close friend of the incapacitated individual.

-~ - 29
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WA
made by 2 physicians, as
psychologist, as
a statement specifying
phyﬁcaldisahilily,ei!hasiuglyortogeﬂxr,
individual is incapacitated.
individual is i itated may be
individual or have knowledge that

- ANN J FLYNN

defined in s. 455.01 (4), who

the individual's estate. Acopyofthestatementshﬂlbeincludedintheindividual's
secards in the facility to which he or she is admitted.

©

(£) ¥ the incapacitated individual
guardizn has not been appointed,

3. Appointment of a guardian for the incapacitated individual.

(1) Except as provided in par. (2). an
decisions to the same extent as a
acpendihnarelntedtohea!thcaremﬂnameam:suglmdimofﬁnm

may, until the earliest of the following:

(2) An individusl who copsents to an
agent under a durable power of

guardian of the person may and

1. Sixty days after the admission t the facility of the incapacitated
bl irniamel

authorize expenditures related to health care. —
is in the facility after 60 days after admissionanda < -

; -

e e e . N

-

related to health care if the iucapacitated individuel has an
attorney, as defined in 5. 243.07 (1) (2), who may

the authority of the person who consented to the

admission to make decisions and, if sub. (5) (a) applies, to authorize expenditures is

e:mendedﬁo:BOdaysﬁorthepmposcofaﬂowing&eﬁcﬂityminiﬁm

for the incapacitated individual.

(g)Anindeualwhoconsentsmanadmissionundathis section may request thatan =

30

-

determination that an individual is incapacitated for purposes of sub. (2) shall be
defined in s. 448.01 (5),orbyonephysicianandomlimsed
that the individual is incapacitated. Mere old age, eccentricity or
are insufficient to make a finding that an
Neither of the individuals who make a finding that an

a relative, as defined in s. 242.01 (11), of the

he or she is entitled to ar has a claim on any portion of

individusl who consents 1o an admission

-t

discharge planning
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assessment be conducted for the incapacitated individual under the long-tenm support
wmmmi;ynpﬁonspmogramundus 4627 (6).

. citated individual, his/ fian ad Lt ctnny 3

P (h) X the allegedly - .Q
R person under Sec,____1=¢ the guardianship statate] objects to the admission, the Courtin [ =) 7’
which the guardianshipistitior ispeadingsbnﬂholdaheaﬁngwﬂhinlﬂedendﬂdayaof

\/ a request by any, person.on the issue of whether the individual s incapacitated and/or
whﬁhertheplmnshaﬂconﬁnuepmdmgtheﬁmlguﬂdmnshphaxmg.

> ﬁ ?394%{/} ' o ' : TN
- {2 TH ) X peition for the appoinment of a standby guardian of the person or estate ar both of aminar = | >~
} or person found i under s. 880.08 may be brought at any time. : BNV

ITh ﬁﬁ%}%ggﬁgﬁngﬁj under this section the court may designate one or more standby e
mdmmmmm@mmme&amm&m. S
the death, incapacity, or resignation of the initi y appointed guardian, or when the initially R
appohﬁulgua&ﬁnkmabbmfdmlﬁsmhaéﬁas"fum&mﬁmm
or illness.. Thepowasandduﬁ&ofmemdbyguardianshallbethemeasthoseofthc
initially sppointed guardian. 'Ihasmndbygxmdianshaureceiveaeopyofﬂxeeomm
mmormmmwmmmp,mmmwmgﬂxm
guardian. Uponassumingofﬁce,mestandbyguatdianshansomﬁﬁnhewm

(3) A standby guardianship of a minor is not applicable 50 long as & person has living one natural >/
Koradopﬁvepmemwhoiswiningmdwpabhofmciﬁnghgalgunﬁimship. Upon the death i e
¢ of&ewn&ﬁngpmgmmnademmhaﬁanthatmcpmmﬁmn&vhgpmﬂeWk S
of exercising legal guardianship of the persan, the standby guardian of the person or €state OF e
buthshauamomaﬁallyasmthcduﬁesofguaﬂimsubjmoﬂymmnﬁmaﬁmbyﬁmwm 4¢ 59
n&ﬁﬂgﬁ@daysfcﬂovdngasmpﬁonofthcswdbyg\mdim'sdnﬁesofofﬁee. ;

, rCK(4)Amdbygmdiaushipofammwbecomesimmatheageof18qnl&thaeisa N/
" firther determination of incompetency at that time. S

MMMWM : 3
©)) ~  Section Fourteen—Successor Guardi T
anships ( Hitle)

24 (¢ F0- $7 o : .
(1) Appointment. thnagmrdmndws,;sremnvedhyotdaofﬂmeomt, or resigns and the
" wﬁmﬁmismepﬁedbythewmtthccomt,onimownmoﬁonor@onpeﬁﬁonofany T
S\ Maeswdpemmmayappoimammpmmmdsuitablepersonasmgundim Thecourt —,
‘ may,uponrequestofan;yirﬁatstedpersonoroni:sownmoﬁon,directﬂmtapeﬁﬁmfcr )
appohmmofasumsmgnxdhnbeheardinthesammmnerandwbjmm&em
:eqtﬁrmupmﬁdedmdathiscbapmformoﬁgimlappommofaguaqdim
@ - -

- - 31
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) Notice. Eﬁeqmmmmm.(l)mmmmmmmewguﬁ&m
shaupnovmemmwthewudandanmedpemmnfmcappommgmenghtmwmsel 5:*7 iv

f?%»b and the right to petition for reconsideration of the successor guardian. The notice shall be served (=23
: personally or by mail not later than 10 days after the appointment.

Subchapter S-Post-Appomtment Matters

Esnilry A

Sechon One--Inveniorfes. «m

;wa l?)?mo)“,@am
REQUIRED. When a guardian of the estate has been appointed an inventory 5 =©

shallbemade whxchshanhstanofﬂxeward spmpe@mduﬁueﬂsmpmpaty(‘mclu&ngany )
marital property interests, regardless of bow the asset is titled)

F\a) CON'IENTS OF INVENTORY. The followmg information shall be provided regarding each L“Lz Lo

{%é«‘

op (a)l-lowmeassetxsheﬁoruﬂed, LTRSS 54O
C £ (b) The name and rclationship of any co~owners;

c R @ The marital property classification of propexty and, for any property which is marital
propexty, whmhspousehasmanagemmtandcommlngmswnhrspeclmm?om

(3) TIME FOR FILING The initial inventory shall be filed within 60 daysaﬁerappommmof SO |
&P%haguatdmn,unlmthecounmdsorshomﬂmum

&KG)NOT[CEOFNVENTORY Thecomtshaﬂd:recttheglmdxmasmwhxchmmedpmm St 6O
shall receive copies of the inventory.

(5) FEE. The fee prescribed | 81466 1) (b) shall be the time of £ the S0
B et

,@HGJAPPRAISAL. An appraisig¥£all or any part of the ward's estate shall be made when ordered

(_S'eab?' %‘W
' (7 VERIFICATION, EXAMINATION IN COURT. Evezygumﬂmnshaﬂ verify by the
| %f:» %gm&msoﬁhemmvemwm@nedof&emdwuandveaﬁmmsmnbemﬁeeﬁwm 5
§ ﬁlemvenmryxsmxeofaﬂpmpertywhmhbelongstnh:snrhetdecedenfsestateorhtsorher
~ ward,wh:c.hhascometothegm&mswssasonorkmwledge,andtbatupondﬂxgmtmqmy
thcguardlanhasmtbcenablctodxscoveranypmpenybelnngmgmthemorwardwhmh:s
\ notmcludedtherem.‘l‘hecnmt,attherequestofanypaxtymmmd,orcnnsownmonmmay
examine the guardian on oath in relation thereto, or in relation to any supposed omission.

32
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ANNUALACCOI?NTSREQUIRED Emegtsspuvidadinmhd. 3, unless waived by the

report any change in the status 68
andifdete:minedtohcinﬁteward’sbestinms,mewunmay
intmtedparﬁg{shsﬂmeivéwpi@soﬁhemunt. -
@ n ‘sg0. %2 z)) | o - e
o DISPIAYOFASSETS.Uponmdaingthcaceountthegtmdiansbaﬂpmdwfa ~ & oL
: : mmimﬁmwmemmmmmmmmmﬁemﬂmmof { =)
M@WM@M—MMMWM&WMMW;Q
tbatthqmaybemdﬂyidmﬁﬁed. hshallbeaseamimdwhethamgmniﬁes,eﬁdmof
deposit and investments correspond with the account. ‘ _

C ¢ (3) SMALL ESTATES.
CeR o When the estate of a ward does not exceed $5,000 in value, 1o anmual
'aci:ounﬁngismxitedtmlssoﬂ:exwiseordaedbyﬂxecom :
M&v? N
b. If, after @ determunation ward’swmeatanytimeimmses s L2B)

(. R above $5,000 in value, the guardidiris to noti
whethm'annuaianﬂﬁmlacoomﬁngswiubereq\ﬁ:ed. .

-

K c. Forpmposcsofﬂ:issubsecﬁon(B),themteofthewalﬂshaﬂmtindudehis

¢ orhsrinmme,bmiﬂunsts,mtamlifeinsmceorﬁfeinmw
assigmdtopayforthedispositionofﬂ:emmainsofﬂ:ewudupmdwh.

(4) ANNUAL ACCOUNTS OF MARRIED WARDS. For a married ward, the court in its
C,p\disaaionmaywaiveﬁling ofmanmnlmumorpumittheﬁﬁngofa“uodiﬁedm
Account.” The Modified Annual Account shall consist of the following:

a. Total assets of the ward at the beginning of the year as determined under Ch. g V-
766; Ly (o) |

' \/ : b.Incomeinthenamcoftheumrdwiﬁnutregardtoﬂ;epmvisionsofCh.7663::1! iy (o

33
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r' the ward’s shm@'jointinoome;"

c. Expenses incurred on bebalf of the ward (including the ward’s proportionate () () 2.
zhareofhnuseholdezpmifthewudandspomemideinthemhousehdd)
whinmregudmthepmvisionsofCh. 766.

d Tomlasse!softhewardattheendoﬂheyearasdemuninedmdetm 766.

e The account shall be signed by both the guardian and the spouse. ot 54U
\V Notice of Waiver of Annual Account or Modified Annual Account shall be givento the u

il l-l! Ofﬂlﬁ i- ) e O

EXAMINATI OFACCOUNTS.'IheaecmmtshallbeexammdasdnecmdbymecourL o
Ifhismtsﬁsﬁdotythewm&aﬂmakesmhommnasjwicemqnimNoﬁxmme (
gumﬁanmaybesetvedpcﬁonaﬂyorbywﬁﬁedmaﬂasthemmdir&ts. When the
mhzﬁonofaguaﬂim'swumisuponmﬁeeagmdimadlmmofﬂnwudmﬁw &
appointed.

s o

iy
w;x&:}
~

=h i isa.z—f(f)) : : o
) (6) NOTICE OF FINAL “ACTION ON ACCOUNTS. No action by the court upon any account .
shaﬂbeﬁmlmlessitisuponmﬁceasthemmtmaydimct. vl

S LB it st
a 7) ACCOUNTIN BY THIRD PARTIES TO GUARDIAN. The court, upon the application of = =
=RF any guardian sppointed hyitmayordaanypetsonwhohasbacnmlstedbyﬂngmrdm with (O

anypmtufﬂnamofadewdcm«mrdm;ppwbefonthewmandmaqu@emepamn
to render a full account, on oath, ofanypmpenyormbelongingmtheesmewhichhave
wmemthepmoﬂspossessionandofhisorherpzoceedingsthemon. If the person refuses to
appwandrendcranaccomttheconrtmayprweed against him or her as for contempt.

KA Seeﬂn‘n Three—Review ’Tﬁemmatf;fof GM rardiam ﬁ a.;
3 8 D34 (1)) Tl preTces : o

@h DURATIONC Anygundianshipofanindividmlﬁoundmbeinnompetentmdetfhischapter._%w:ﬂ?j%:jﬁ

shaﬂconﬁnneduingﬂ:eﬁfeofﬂlcinwmpetcnnormﬁltexmimtedbytheeom

o

- o b %

%}%&%D ATION. A ward who is 18 years of age or older, any interested ;
R~ pasnnacﬁngontheward‘sbebalf,orﬂleward‘sgua:dianmuypeﬁﬁonforamriewof | RN

incompetency.
(8) Upon such a petiti oE%or review, the court shall:
fe (1) Appoint a guardian ad litem; ) oo (2) ()
- - ’ ‘ 34
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cro A (2) Fix a time and place for hearing; S e ff; (e
~ Mmmmwmmémﬁﬂdmmmnfmﬁngmwm
sballbegwmpfsuchhwmg;
o () medmtahaﬁngatwdﬁchthewdshailbeptmtandslnﬂhavetheﬁm
e to a jury trisl, if demanded.
- (O] Ilzwmdshallalsohavemenghttocounselandthecomtshﬂlappomx =4 «ﬁ% xc"}
CR cmmsalethzwardxsunahlemobhmeounsel. If the ward is indigent, counsel shallbe ~ =/
p:ovxdedatthcacpenseofmeco\mtyhavmgjmsdwnonoflhegmm %i
~ ; )
Ric 2302 8 (B).Aﬂahhemngproudedabove,thew«ntmytmmormndlﬁrme st (2D
© \J/ guardianship.

mwmmofmemmmwmmwndmmam
the ward is successful in such B -
M (7502 (D)
@k B)TERLMAIIONOFGUARDIANSHIP OFTHEPERSON A guatdxansinpofthepexson
” shall terminate:

RN (2) When the court adjudicates a former incompetent to be competent. St
5_’}%?’; () Whentheﬁardmovsﬁofﬂﬁss&mdaguardimisappoinwdinthesmm -
which the ward has moved. N ‘

(e .
A (v50.26(2) Ri L o
5 ! @) TERMINATION OF GUARDIANSHIP OF THE ESTATE. A guardianship of theestate 5"

shall terminate:
R (@) Whmthecouxtadjudica:esafnnnerinwmpemntwbecommt

= ®) When a ward dies (unless the estate can be settled as provided by & )
(©) Whenthewa:dmovesoutofﬁusstateandagmrdmn:smmﬁadmﬂ:estateto
which the ward has moved.
B A (S) DEPLETED GUARDIANSHIPS. %mtbmwndmmsm&emof&ewdm 54 ot

£4 (v20.20(3)) ey

35
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belowss,oooandreduecdtoapointwhaeitistothcadvantageofthewmdtodispasewithm_e
farmalities of guardianship, the court may do one of the following: :

® Teminmthng\mdhnshipandmnhoﬁudispasiﬁonofthemainingnsasas 54 e

?% provided by s ___ '.'I-hecoun,asapa:tofthedispnsition.mayuxderﬂtguardian (5)(e)
wmbapmpﬁmﬁmdﬂm:gemmforthebnﬁdormwﬁonoﬂhe
remains of the ward. ‘ .
e ® Keep:hegua:dian@bmwaivebqndandwunﬁn& | 54 .Lt
” f&{a 5 this b (T w
Section Four—Finsl Accounts.
e 1560-2.7 ) L ot Mgl TR ) e
(1) RENDER FINAL ACCOUNT. Upon termination of a guardianship, or upon resigoatian, -
removal or death of a guardian, such guardian or the guardian's personal ive shall Y

MMM@“MM'sﬁndmmwﬁemmmmwﬁmmmem

b o.‘g“
1

guudianorﬂndmsedv,md'spersonilmmmﬁvcasmew#yba C LT

- IF(2)S ESTATES. guatdianofasmaﬂwateasSec.__shaﬂnntbereq:ﬁxedmﬁlea 54 delp
final account unless otherwise ardered by the court. Instead, the guardian shall simply list the
“md’sassesmmahingatmeﬁmemegmﬁamhipismﬁnmd(mcludingamedm&ofﬁ:e

cxo.27) Keol o o
< £ISCHARGE. ziponapprovalo a‘c%;untandﬁlingpmpcrr&eipsthegua[dimghanbe 5tbb

C (?9"0-2-83:1_“ : . .
1) SUMMARY EMENT OF SMALL ESTATES. When a ward dies leaving an estate -/

which ezn be settled summarily under s. 867.01, the court may approve such settlement and
distributiopbytheguardian,withommeneceasity of appointing a personal representative.

- b g
&

5

‘ oye = " 3
0 {2 Section Five—Review of Conduct of Guardian. (ke
C KU) CONTINUING JURISDICTION OF COURT. The court which appointed the guardian shall =4 (%

have continuing jurisdiction over the guardian.

CK(Z) REMEDIES OF COURT. Uponthcpetnianofanypany,mnludingﬂxwud,andaﬁuding
ofcmxseassetforthinsubd.____bclow dm&uﬂmy,initsdiscxeﬁon,daanyofﬂ:efollowing: ,
CE @ Ordermeguardiantoﬁleminvcntoryoranyometrepottoraccountmquiredofthc

Ce\ (&) Requheﬁwgmdimwreimbmsethemoﬁhcwardforlossesincunedbytbc 5
gumdian’shm&chofanydmymthsward; y

(Nﬂ_T_E : SN D /3),4;4?2&22«0 Z covreni— WJ%} :
=
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GE © ImpoaeaﬁnandalpenahyontheguardianincmWadenialofenmpumﬁ&n
requested by the guardian; '

(, &.(&) Remove the guardian;or

LR ® Enter any other order that may be necessary or appropaate o compel the guandian to =i =% ()<
actinthcbestinmssofthemrdwmmhen&seanyomfhegwdim’sdtﬁesmd

enforce such order by civil contempt.
Cg(a) CAUSE FOR COURT ACTION AGAINST THE GUARDIAN.

< g

(' {. (@). Failing to timely file a ue, correct and complcte required inventory or account;
C €_(b) Committing graud, waste or mismanagement in connection with the ward’s estate; =°

(R © Engaging in self dealing regarding the ward's esate L shul
R

Cﬁ(d) Failing to0 adequately provide Enrmepetsonalneedsofthewardoun;fti‘n available =°
assets of the ward’s estate and available public bencfits; .

CK(c) Failing to exercise due diligence and reasonable care in assuring that the ward’s b
pusmalneedsmbehgmetinmcleastmsﬁcﬁveenvimnmentmnsistem%me

ward’s needs and fonctional capacities;
C. €D Faiﬁngmwyoutﬂneduﬁ&ofaguaxdianasspeciﬁedin&cs. and
(¥ (® REMOVAL OF PAID GUARDIANS. The court may remove 8 corporaie arotberpaid 7 °F
gmﬁmmcmwckmmmmaﬁsmhdiaﬁngthﬂapwﬁouslymw:mm S

guardjan is now available to serve, and that the change would be in the ward’s best interests.

C.A (5) FEES AND COSTS IN PROCEEDINGS INVOLVING THE GUARDIAN.

(a) mcdmtmayrequireﬂaeguatdiantompexsomllyanycoslsofpmmedings,
mduﬂngmdmviccmdauomeysfeesoranyomerpenﬂﬁesmewmmines

are appropriate. g

(®) Norwiﬂxstandinganyﬁndingofinmmpetenne,awﬂmyreminanammymd
contract for the payment of fees to such attorney in copnection with proceedings
\y involvingthcguaxdian,whetherormﬂheguaﬂmn‘ consmlsandwh:.ﬂmormtthewaxd

is successful in such proceeding.
SecﬂonSix—-Dutiesdqu% ian Ad Litem in Annual Watts Reviews. Inany reviewofa 570
]
37
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tive placement undex s. 55.06 or of a protective service order under s. 55.05, the guardian

protes
ad litem shall do all of the following:
RA ) Wthewudmexplainthemﬁewpmedme,meﬁgmmanmdependemmuaﬁom Q 10

the right to counsel and the right to a hearing.

24 | (@) Provide the information under par. (1) 10 the ward in writing.

%@w (3) Secure an additional evdmgion of the ward, if necessary.

(4 me@nmmmﬁmonmewud‘swnﬁﬁonmdpmm

(5) Review the ward's condition, placement and rights with the guardian.

e
7
“ite

el 6 Provide a summary written report 1o the court

o .

‘ (nrfmmmmewunmmewmajwmmﬁndmgofcqnﬁmﬁng: -
W,&pmﬁorpmpowdphmmmtheposiﬁonof&egundimorthe :
mmmdaﬁonofthegundianadﬁwmasmthebestimmofﬁgwmdorifMis'
ambig\ﬂtyahomﬁ:ewd‘spoﬁnonmesemam.

e \/ ® lfrelenm,xepoutotbewmtthatﬂxwaxquuestsﬂxeappoinnnemofwunsdorm S
adversary heaning.

=

@ &mm@ﬁon. Suhjecttotheapprovaloftheco\m,agua:dianshaﬂbeenﬁﬂedto' 12
~ msambkmmpennﬁanforthegmdhn’ssaﬁces.mcomtshaﬂuseﬂmfonowmg factorsto (1D (%)
| i ot and seasonable: reasonableness of services; fair (-
market value of services; necessity of services; conflict of imterest of the guardian; availahility of
othdsmmm&demesaﬁm;amomofmd‘sesm;nwdfortheservices;andhomlyratcfor
the services. ’Iheamountofﬂ:efeesmaybcdeteﬂnimdonanhomlybasisoramon&ﬂysﬁpend,
thewmtdeemsmasomblemdermedmumm. The court may, but

or any other basis that
time of initial appointment
(3) Reimbursement of Expenses- The guardian shall be reimbursement of the amount of the ig‘;

[ gundian'sr&sowhleexpmesinmxmdindleexecuﬁonofthe guardian’s trust including
Wm@onpﬁdmmwumm,mmmdmagemwm.

38
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& Mg\l/m) Cowt Approval. Court approval must be obtained before payment of fees and expenses
T the guardian, but need not be obtained before the charges are incurred. :

%g?;a,w (z)z @ .
~ Eight-Com ion 61 Guardians ad Litem. On order of the cowrt, the guardian ad
lhmnappoimdmduﬂﬁschaptashanbeaﬂpwedmsomhlgcompenmﬁmw be paid by the

KA county of venne, umless fie court otherwise directs. If the court orders a county 10 pey the
wmpmmﬁmoﬂheguudianadﬁtem,ﬂwamouﬂmd&mdmymtmmmon
paid to private attorneys under s. 977.08 (4m)(b). The guardian ad litem shall be paid for
paffonningaﬂdlﬁesteqxﬁtedofﬂ;eguardianadﬁtcmundertbischapterandforanyoﬂmam
approved by the court and reasonably necessary to promote the best interests of the ward.

Subchapter 6~ Voluntary Proceedings: Conservators

: (€€0.31) , G .
Section One—Appointment of Conservators — INEAe ) LT

ey &y g

o ‘ (l)Any-adultr&sidentwhobelievesmaihcorsheisunablepmpalytommgehisaha

Conse pmputym'incomcmayvo!unmﬂyapplyto,thecixuﬁtcomtofthecountyofhisorhumiﬁkme “h
! foruppoinbnentofaconservatnroftheataté. Upon receipt of the application the court shall fix

aﬁmandplaceforheaﬁngtheappﬁaﬁnnandditecttawhomandinwhatmanuﬂrw&éb'ﬁfthe

hearing shall be given.

: (Z)Attheu'meofsuchhmingﬂxeappﬁcantshaﬂ"bepemonauyexaminedandifﬁnmmis s Te
2 | satisfied that the applicant desires a conservator and that the fiduciery nominated is suitable, the [ =)
mmtmayappoknmemmhecaswmmamrwdisuelmmofwnserVMpmmmmim :
upon the filing of a band in the amount fixed by the court

/

!
=,

[ =

ol (B)Awnsmammhauhaveanﬂ:épowmandduﬁﬁofaguatdimuﬁhemofgn
fF A » .

(4)Anypesonwhmesuteisundaconsewatmshipmayapplytothecomtatanyﬁmefor w
{ termination thereof. Uponsuchaypﬁcaﬁnn,thbemxtshanﬁxaﬁmeandplweforhmﬂngand §
|

"y

] diwctthatlﬂdays‘noﬁcebymailbegiventoﬂ:epason’sguardi;n,ifany,ﬂ:eeonsgrva!orand I
AM | | the presumptive heirs of the applicant. Upon such hearing, the cout shall, unless it is cleadly - =7 7
”% ! shovmﬂmtheapplimmisincompezmt,removetheeonmamrandorderthepmpmymmd [ (u)
|
f

\

wﬂaeapplimt;oriftheappﬁcamwdesimandﬂmnomineeissﬁmble,tbsmmappointa% R
SUCCeSSOr Conservator. : , g
(S)Ifthcmmtshallnponsuchheaﬁngdeterminethatthepersonﬁ?ﬁosemeiéadmiﬁ{mmdby |
| { aconservetor may be incapable g2 dling his or her estate, the court shall order the

\J conservatorship continued, or i’ appﬁcnmwdesixﬁandthemmineeismﬁtahle,mecourt

- - 39
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Kennedy, Debora

From: Ann Flynn [aflynn@execpc.com]
Sent:  Friday, February 08, 2002 12:01 PM
To: Debora Kennedy

Cc: Betsy Abramson

Subject: Guardianship Project

Dear Debora:

In going over the "1997 draft #2" that I e-mailed to you the other day (so you could see notes by the
committee), I noted several things that I thought might interest you. So in the order of FYT here they
are:

1. On pp. 5-6 note the comment about the committee's thoughts on s. 880.03, and eliminating the
"extraordinary circumstances” provision.

- 2. Onp. 19, see the NOTE about 880.38(3). Apparently the committee definitely wanted to eliminate

the s. 55.06(10) report, previously allowed. Add this info. to my faxed material p. 16.

3. On p. 20 see the NOTE at the top of the page about s. 880.38(1). While the language comes from
there, the sense is opposite of current law. Add this to my faxed material p. 16.

4. On p. 21, I noticed in the (1) [NOTE...] that s. 55.06(3)(c) is referenced in THIS draft for the
jurisdiction and venue language. Add this to my faxed material p. 17.

5. On p. 32, at the top of the page, I don't think that I noted in the material I faxed to you that (1) is from
s. 880.075. Also, under (2), the reference is to s. 880.32(2)(a), and I may have left the (a) part off. Add
this to my faxed material p. 24.

6. On p. 45, Note that 5. is from s. 880.07(4). Add this to my faxed material p. 32.

That's all.

Ann

02/08/2002
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- ' AnnJ. Flynn
1109 Seminole Highway
Madison, WI 53711
TEL: 608-233-2083
FAX. 608-233—6404
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To: Debora Kennedy Fax: 264-8522
Erom:AnnJ Flynn Date; Eebruary-11,2002
Rer P: ! ic cover page

Ol Urgent [ ForReview [ Please Comment [ Please Reply [J Please Recycle

o ik . .. ) -
i ére are my notes on the current staues. A checkmark means that provision (or in my
: guf& “I 2
:,3.)?

’i . -
y Mf rva]ent) was included in the proposal. Sometimes, of course, 2 provision was simply

o
) m;# et i ‘ qi;’ﬂ%;;;{?@g
@; zg"ééél 'ii’éﬁ‘z&om the statutes (which was easy) but about half the time it was parts of other provisions or just
i ’;‘h
{7t !l ) . 7 b{,
Q,ﬁ;‘é‘ §§Y§LJ @ e~-% heside a provision means it was not addressed by the proposal in a way that
are by now aware of movements to include e.g. stuff about psychotropic

was appareqt [0 me. Y
meds. Sometimes I put a bracket or parentheses about a sc:;tsnce or section, then a check or asterisk
by it. That means that sentence or seétion was (or was not) included in the proposal, but the rest of the
paragraph was treated differently. Call me if you have any questions. 1haven't yet heard from Jim .
about the e-mailed questions I posed to him.

Best wishes, Aan

% S —— v !
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CHAPTER 880
GUARDIANS AND WARDS
SUBCHAPTER! SUBRCHAPTER Il
GENERAL PROVISIONS UNIFORM TRANSFERS TO MINORS ACT
Definitions. 88061 Definitions.
Jurisdiction in circuit court. §80.515 Scope and yurisdiction.
Persons asd csmies subject to guardianship. 880.62 Nominadon of custodian.
Eaceplions. 880625 Transfer by gilt o exercise of power of appoainent.
Venue. g:o,ggs Transfer suthorized by will or trasl.
i) Okher ranster by fiduciary.
Pesitiva fecs, ) . 88064 ‘Transfer by obligor.
Time of henring Tar cormain appointments. R40.645 Receipt for custodial property.
Notice of bearing for appoiniments and reh=aeines. 880.65 - Manner of creacing custodial propesty and effecting wransfer: designation
Numinadon: sclestion ol guardians. of inital custndian: control.
Notic: of appointment. L A ¥80.655 Single cusiodianship.
mw% :::zfdﬁ nppointing guardiaa 880.66 _Validity and effecs of wansfer.
eacy 0 8R0.665 Care of custodial propenty.
Bond. -, , 880,67 Powers of custodian.
T, T S
bl 0. ‘ustodian's KApENses, compeosation
Visitation by grangpsrents and stepparents. . 880,685 Examption of 3rd person from lizbility.
{is other
Prohibitng visitation or physical placcment if a parcnt kills PRIEOL  gonen’  piability to 3rd s
m‘s f"r Mﬂ&ww be remaved. §30.695 Renunciation, resignation, death or removal of custodian; d=sigaation of
" . . " successor custedian.
Guardian of (e o e ied peryon. $8070  Accounting by and del of liability of cusiodian.
1nVENLosY. §80.705 Terminarion of custodianskip.
N fard” ; - B80.71  Applicability.
m"“‘"“"'vm"ﬁ“;'“,:m:’;f e 280715 ERfect on existing cusiodiansbips.
Eraud, wasi2, misManIgement. - REQ.72  Uniformity of application and construction.
Transfer of Menominees guasdianship funds 1o rust. SUBCHAPTER IV
Use of estate for benefit of wards, SECURITIES OWNERSHIP BY MINORS.
Lis pendens, void coaancls- . INCOMPETENTS AND SPENDTHRIFTS
ichtum gao.‘ls Uniform securities ownership by minors act.
ons. 8076 Sexusitics ownership by incompetents and gthnuits.
Compensation allowed from esiate. P SyUBCH APTER Y #pet
ppssomend by ageal. UNIFORM CUSTODIAL TRUST ACT
Removal of guardian.~ AEO.81 Definitions.
Accounts, failure of guardian 1o file. 880815 Custdial frust; general.
Formal sccounting by i 38082 Cusindial trustee for fumne payment o transfer.
Termination of guandianship. 880.825  Formandelfect of receipc andaceeptance by custodial gustee, jurisdiction.
Setticment of 3cCOUNTs BS0.83 Tramsier 1o cuscodial rustee by fiduciary or oblizer: facility of paymest.
Summary sewlenent of xmall sstites. 280835 Muniple bencliciaries; szparate cusiodial irusts: survivorship.
Delivery of property %o forrign guardizn. ) . BB03¢  Genera! dudes of custodial rusiee.
Guardian for mearally il paticnt of consarvalor forcounly bospital padent 880845 General powess of custodial trustee.
V:l' county home resident. g&ggs Use of custodial tust pmputyt“
pnmary procecdings, conscrvators. Desermination of incapacity: elffect
Notes and morngages of minotr vc:u:'éms gsgs Exemplion m:d person from liability.
Incumpetency: appointment of g ian. .865 Liubility to third person.
Guardiag ad liter io incompelzncy Cases, 830,87 Declinarion, resigmution. incopacity. death or remeval of custodial trustee,
Duration of guardianship; review. desigration of successor custodial trusiee.
Nonprofir corpomrion as £80.375 Expcnses, compensatios and bond of custodial trustee.
Stindby guardionship. o . _ 88088  Reporting and acrounting by custedial mustes: daterminaton of liability
Application for limjted guardianship of property. . of cuxtodial ustee,
Guardian of the poson ofincompetent. . 830,885 Limitarions of action against custodial trastee.
Guardianship of person: exemnplion from civil Liability. ¥R089  Disuibution on (eominagon.
SUBCHAPTER Il RBO.855 Meihods and forms for creating cusiodial trusts.
UNIFORM VETERANS® GUARDIANSHIF ACT #E0.50  Applicable law.
880505 Uniformity of application and consqruction.

United Siates uniforrn veterans” guardianship act.

Cross-refcrence: Sec definitions in ch. BS1.

v (2) "Developmentally

SUBCHAPTER]

GENERAL PROVISIONS

SN / 880.01 Definltions. For the purpose of this chapter, unless the

L (3) ~Agency”

means any public or private board, corporation

or association which is concerncd with the specific necds and

problems of mentally retarded. developmentally disabled, men-

wlly ill, ulcoholic, drug dependent and aging persons, im:lud‘mg/
a county department under s. 51.42 ot 51.437.

disabled person” means any individu
having a disability attributable to mental retardation, cerebral
palsy, epilepsy, autism or another ncurological condition closely
related to mental retardation or requiring treatment similar to that
required for mentally rerarded individuals, which has continued

or can be cxpected to continue indefinitcly, substantially impairs
the individual from adequatcly providing for his or her own care.

or custody and constitutes substantial handicap to the afflicted
individual. The tcrm does not include a person affecred by senility
which is primarily caused by the process of aging of the infirmities
of aging.
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\/ (3) “Guardian™ means one appointed by a cournt to havccare.  the county. Separale guardians of the person and of the estatc of

custody and control of the person of a minor or an incompetentor  a ward may be appointed.

the management of the estate of & MinciME incompelent or 3 History: 1971 c. 4] 5. B: Stats 1971 5. 880.03: 1993 > 4B6.

spendthrift. 4
/ (@) “Incompetenl” means a Pesson adjudged by a court 0 880.04 Exceptions. (1) EMANCIPATION OF MARRIED MINORS.
record 10 be substantially incapable of managing his or her prop- Except for minors found 1o be incompetcnt, upon mamiage, &
crty or caring for himself or hersclf by reason of infirmitles of  MInOF shall no-longer be a proper subject for guardianship of the
aging, developmental disabilities, or other like ipcapacitics.  Per¥on and a guardianship of the person 1S revoked by the mar-
Physical disability without mental incapacity is oot sufficientto  Tage of aminor ward. Upon application, the court may release in
establish incomperence, who;g orin pan t{}c estate of 2 mti;lwr wméc_i 1o ;‘l;e \l;ard'upon the
(5) “Infirmitics of aging” means organic brain damage causcd ward's marriage. Upoh marriage, the guardianship of anincompe-

by advanced age or other physical degeneration in connection "L subject Lo review ““““-‘.‘- 88034
‘x therewith to the extent that the person S0 afflicted is substantially ¥ (2) SMALL ESTATES. If a minor of an incompctent, except for
impaired in his or her ability 10 adcquarely provide fof his or her his or her incapacity, is entitled to possession of personal property
own carc or custody. of a valye of $10,000 or less, any court wherein an action or pro-
v/ - (6) “Inerested person” means any adult relative or fricnd of coeding involving said property 1S pending may, in ts discretion,
Y person to be protected under this subchaper; or any afficial o }‘;‘3‘?{;:‘!“‘““8 the appointment of a guardian, order one of the
g

representative of 3 public or private agency. CcOrporation of associ- o . .
ation concemed with the welfare of the person who is 10 be pro-- L//(3) Deposit in a savings account in a bank, the payment of
: - whose accounts in cash immediately upon default of the bank arc

teered.
\/ (7) “Minor” means a person who has not attained the age of 18 insured by the fegleral deposit insurance corporation. depositins -
years L ' savings account in a savings bank or a savings and loan as50€13-
T . .. tionthat has its deposits insured by the fedcral deposit insurance
& mcg::‘zha:h‘ °i‘?§fﬁ;§§mff,‘é§t§f§ﬁﬁ‘é§§°p§f c;:ﬁwnﬁti‘;as. corporation: deposit in a savings account in a credit union having
51.01 (3p), and after the advantages and disa;ivantages ofand o deposits puaranteed by the Wisconsin credit um:g Savings
aliernatives to acceplting the particular psychotropic medication 111185‘;: !;;tcé;c;{pz??:&;r ;‘y i?&:?it?ﬂzﬁiﬁa:a% ongegf“:;‘:
B et g llwiagl e Uajed S, The e o e et e e
. ] ] isbursing the under this paragraph is prescribed n .
:fe n;;. t:;\;!:,t:iw and disadvantages of accepting treatment and 311/4:61 (2) @) paragra
Payment to the natural guardian of the minor or 1o the per-
(o) The individual is substantially incapable of applying an son(?avinﬂcmal custody of z%e minor. : per
understanding of the advantages, disadvantages and alternatives ,/(c) Payment 1o the mino.
to his or her chronic mental illness in order 10 make an informed Y o
choice as to whether to accept or refuse psychotropic medication. - (d) Payment lo llil: person havltsg act;xal ;r legal custody of the
) i L L e C to the person providmg for the incompetent’s care
. (8) “Orther Jike incapacitics” means those conditions incurred INCOMPELEnt OF o
Xb atany age whichare the result of accideat, organic brain damage. ay(mamtenance for the benefit of the mcongpctem .
Siental or physical disability, continued consumption or absorp- 2M) INFORMAL ADMINISTRATION. “If 2 minor of an neomi.
tion of substances, producing a condition Which substantially (0L Cxcept for his or her incapacity, is etitled (0 POSSESSIO of
impairs an individual from providing for the individual's own cre personal property of 8 value of $5.000 of less fom 7 S0
or custody. - administered through informal administration under ch. 865, the
*% (8) “Spendibrift” means a person who because of theuseof P ersonal repr ?tg”?"‘]v"" may, without the appointment of a guard-
intoxicants or dmgs or of gambling. jdleness or debauchery or “%d"" any of thefollowing:
sther wasteful course of conduct is unable fo attend to businessor /() Withthe approval of the register in probate, 1ake one of the
thereby is likely to affect the health, lifc or property of the person 309 under sub. (2) (3)- ) ) .
or others 5o as to endanger the support of the person and the per- (b) With the approval of the gpardxan ad Litem of the minor or
son’s dependents or expose the public 1o such support incompetent, take onc of the actons under sub. (2) (a) and file
\/ (10) “Ward” means a subject for whom a guardian has been proof of the action taken and of the approval of the guardian ad
appointed. fitern with the probate registrar instead of filing a receipt under s.
History: 197141 5.8 197) ¢. 228 5. 36, Sats. 19715, REO.01:1973¢. 2841 1575 865.21. ~
:.9;.;‘0; 179381 . 379: 1985 . 29 = 3200 (56); 1985 2. 176. 1987 > 366; 1993 2. 486: MS) }Jmmm GIFTS AND TRANSFERS TO MINORS. If 3 minor.
209, . except for his or her incapacity. is cntited to possession of per-
) Guardianships and Protective Placements. Viney. Wis. Law. Aug. 1991 sona! property of any valuc, any cou it wherein an action of pro-
) / 880.02 Jurisdiction in circuit court. The circuit court shall Ceeding involving the property is pending may, without requiring
have jurisdiction over all petitions for guardianship. A guardian- the appointment of a guardian, order paymert ko & custodian for
ship of the estatc of any person, once ], shall cxtend to all the minor da;gaaxed_by the court under 55, 88_0.61 o 880.72 or
oF his or her estatc in this state and shall exclude the jurisdiction x;?dcr the u?fm“ ﬁ‘ﬁs to minors et o uniform transfers o
of every other Gircuit COUrT, XCCpL 2 fgy ided in ch. 786. E:rs act c;la“z other s::;:. e 50 ) !
History: 1971 ¢ 41 5.B: St 1971 5. 280,02 Jg. 445: 1979 . 325, 52160, 39, o 151 13805 138 fisia e d8s, 1983 2. 363: 1385

880.03 Persons and estates subiect to guardianship-\ /£80.05 Venue. All petid sanshi i

) ) SiLl : h X . All petitions for guardienship of residents of
All minors, incompetents and spendthrifis are subject 10 guardian- ¥ |he state shall be directed to the circuit court of thge county of resi-
ship. The court may appaint 2 guardian of the person of A0YOne  dence of the person subject to guardianship or of the county in
subject to guardianship who is also a resident of the county, orof . which the person is physically present. A petition for guardian-
a nonresident found in the county, under extraordinary CIrcum-  ship of the person or csiat of a nonresident may be directed to the
stances requiring medical aid or the provention of harm to his Of  circuit court of any county where the person or any property of the
ha-pegono? gropmy f?pd in thec;umy. The »;our: z;ay a%pg:z: nonresident may be fouad.

aguardianoithe estate of anyone subject to guar janship, whe . . . 3 ,

2 resident of the state or not, if any of the estale is locatcd within ash 1957 5. A 3: S, 1571 5. 880,05 I9TS 8, 390, 421 1977 < 4D
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\/ 880.06 Change of venue. (1) ORIGINAL PROCEEDING. -The
court wherein a petition is first filed shall determine venuc. IFit
is determined that-venve lies in another county, the-court shall
order the entire record cemified to the proper courL. A court
wherein a subsequent petition is filed shall, upon being satisfied
of an earlier filing in another court, summarily dismiss such peli-

on.

(2) CHANGE OF RESIDENCE OF WARD OR GUARDIAN. If a puard-
jan removes from the county where appointed 1o another county
within the state or a ward removes from the county in which heor
she has resided to another county within the state, the circuil court
for the county in which the ward resides may appoint a new guard-
ian as provided by law for the appointment of a guardian. Upon
verified petition of the new guardian, accompanicd by a certified
copy of appointment and bond if the appointment is in another
county, and upon the notice prescribed by s. 879.05 1 the origi-
nally appointed guardian. anless he or she is the same person, and
to any other persons that the court shall order, the court of original
appointment may ordes the guardianship accounts sculed and the
property delivered o the new guardian.

Histary: 1971 ¢, 41 5.8 Stass. 1971 5. B80.06; 1977 c. 449: 1999 2. B5.

880.07 Petition; fees. (1) Any sclative, public official or
other person, may petition for the appointment of a guardianof a
person subject © guardianship. Such petiton shall state, so faras
may beknown: . .
(a) The name, dalc of birth, residcace and post—office address
of the proposed ward .. .
\/ (b) The nature of the proposed ward's incapacity with specifi-
cation of the incompetency or spendthrift habits.
‘/ (c) Theapproximate value of the proposed ward's property and
a peneral description of its nature.
[/ (d) Any assets previously derived from or benefits now due
payable from the U.S. department of veterans affairs.
(&) Any-other claim, income. compcnsation, pension, insur-
ance or allowance to which the proposed ward may be entided.

v/ (g) Thename and post-office addresg ~“3ny person nomi
as guardian by the petitioner. e:gn '

(h) The names and post-officc addres: ‘of the spouse and pre~
sumptive or apparcnt adult heirs of the proposed ward. and all
other persons belicved by the pelitiorier 10 be interested.

(i) The name and post—office address. of the person or institu-
vion having the carc and custody of the:proposcd ward.

(j) Theinterestof the peritoner, andif apublic official or credi-
tor is the petitioncr, then the fact of indebtedness or continuing
liability for maintenance or continuing breach ‘of the public prace
as well as the authority of the petitioner to-act-

- X (1m) Ifthe pesition under sub. (1) alleges that the person s not

compctent to. refuse psychotropic medication, the perition shall
allcpe all of the following:

(a) That the personis likely to respond positively 1o psychotro-
pic medication. ’ ) .

(b) That as a result of the person’s failurce to take medication
the person is unable to provide for his or her care in the commu-
nity. The person’s past history is relevant o determining his or her
current inability to provide for his or her care in the community
under this paragraph. :

(c) That unless protective services, including psychotropic
medication, are provided the person will incur a substantial proba-
bility of physical harm, impairment, injury or debilitation or will
present a substantial probability of physical harm 1o others.

(cm) That the substantial probabiliry of physical harm. impair-
ment, injury or dabilitation is cvidenced by the person’s history of
at least 2 episodes. one of which has oceurred within the previous
24 monihs, that indicate a pattern of overt acrivity, altempis,
threats to act or omissions that resulted from the person’s Tailuce
to participate in freatment, including psychotropic medication,

- ®80.075 Time of hearing for certaln appointments( A

Whether the proposed ward has any guardian presently.
V.o prope y guardian present gl b o red ndividual orif the incapaciiated individual verbally

ANN J FLYNN , Qoo

99-00 Wis, Stats. 5346

and that resulted in a finding of probable causc for commitinent

under s. 51.20 (7), 2 senlement agreement approved by a court

unders. 51.20 (8) (bg) or commitment ordercd under s. 51.20(13).
(d) That the person has attaincd the age of 18 years.

v/ (2) A petition for guardianship may also include an applica-
tion t‘;»r protective placement or protective scrvices or both under
ch. 55.

(3) Inaccordance with s. 6.03 (3), any clector of a municipal-
ty may petition the circuit court for a detcrmination that a person
residing in such municipality is incapable of understanding the’
objective of the elective process and therchy ineligible to register
to vote orto votc in an election. This determination shall bc made
by the coust in accordance with the procedures set forth in 5.
880.08 (1) and 88033 for determining Kmited incompetency.
. When a petition is filed under this subscction, the finding of the
cours shall be limited 1o a determination as 0 voting eligibility.
“The appointment of a guardian of limited guardian is not requircd

for a person whosc sole limitation is ineligibility 1o vote.

(4) 1f a petidon for puardianship of the estate is filed, the fec
prescribed in 5. 814.66 (1) (b) shall be paid at the ume of filing of
the inventory or other documents serting forth the valuc of the
eslatc.

History: 1971 c. 415 8. Suis. 1971 5 880.07- 19735 284: 1977 ¢, 394: 1970 ¢.
2. 110, 3557 1981 ¢. 317 1987 5. 366: 1989 a. $6: 1993 116, 486,

Failure of a petitioner for 2 guardionship 1o name persons who obviously had an
interest does not cancel the jurisdiction of cheoun. and where the persons had actual
knowledge of the hearing and contestedit, the court could appoint a guardian. Guard
junship of Marak, 59 Wis. 24 139, 207 N.W.2d 648.

A guardian has genexal authority toconseat o medication for a ward. but may con-
senl Io psychotropie medicarion only if accordance with 55, 880.07 {1m) and 880.33
(4m) and (4r), The mﬁu‘sm&oﬁww:unmtmngdiaﬁnnumedim treatment
of any kind is not affecied by an order. for protactive placement or scrvices. OAG

petition for guardianship of a person who has been admitted 10 a
nursing home or @ community-based residentia] facility under s.

0.06 chall be heard within 60 days after it is file@y!f an individual
under s. 50.06 (3) alleges that an individual is making ahealth care
decision unders. 50.06 (5} (a)that is notin the bestintercsts of the

objects 1o or otherwisc aclively protests the admission, the petition
shall be heard as soon as possiblc: within the 60—day period.
History: 19932 187

%80.08 Notice of hearing for appointments and rehear-
ings. Upon the filing of a petition for guardianship, and the court
being satisficd a5 10 compliance with s. 880.07, the court shall
order notice of the time and place of hearing as follows:

\/ (1) INCOMPETENTS. A petitioner shall have notice served of 2
petition for appointment or change of g guardian upon the pro-
posed incompetcnt and existng guardian. if any, by personal ser-
vice at lcast 10 days before the time set for hearing. If such pro-
posed incompetent is in custody or confinesnent, a petitioper shall
have notice serve by registered or certified mail on the proposed
incompetent’s custodian. who shall immediately serve it on the
proposed incompetent. The custodian shall inform the proposed
incompetent of the completc contents of the niotice and cernfy
thereon that the custodian served and informed-the proposed
incompetent and rcturned the certificate and notice to the circuit
judge. The notice shall include the names of all persons who are
petitioning for guardianship. A copy of the petition shall be
atrached lo the notice. The court shall cause the proposed incom-
petent, if ablc 10 sttend, to be produced at the hearing. The pro-
posed'incompeient is presumed sble 1o attend unless, after a per-
sonal intcrview, the guardian ad litem certifics in writing 10 the
court the specific reasons why the person is unable 1o atiend. If
the person is unablc to atiend 2 hearing because of physical inac-
cessibility or lack of transportation, the court shall hold the hear-
ing in a place wherc the person may artend if requested by the pro-
posed ward, ian ad litem, adversary counsel or other
interested person. Such notice shall also be given personally or by
mail at least 10 days before the hearing Lo the proposcd incompe-
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- & qent's counscl, if any, guardian ad litem. presumptive adult heirs
or other persons who have legal or physical custody of the pro-
posed incompetent whose names and addresses are known 1o the
petitioner or can with reasonable diligence be asceriained, 1o any
govemmenial or private agency, chanity or foundation from which
the proposed incompetent is recciving aid and 1o such other per-
| sans or entities as the court may require. The court shall then pro-
- ceed under 5. 880.33.
%_ (2) SPENDTHRIFTS. Notice shall be served personally upon the
: proposed spendthrift ward at least 10 days before the time set for
. hearing but the propused ward may appear without objecting 10
the jurisdiction of the court over the proposed ward’s person and
thereupon the maner may be heard foggith. B
: ~ (3) MINORS. (am) When the propoied ward is a winor, notice
, shall be given as provided in 5. 879.05 to all of the following per-
sons, if applicable: _—

1. The proposed ward’s spousc.

2. The proposed ward's parents.

3. A minor proposed ward over 14 years of age unless the
‘minor appears at the hearing.
- 4. Any other person, agancy, institution. welfare department
[ orother entity having the legal or acwual custody of the minor.
N (&) No notice under par. (am) necd be given to parents whose
"= rights have been judicially tcrminated. '
y \/ (4) Raueamnes. Notice of a rehearing to determine if a ward
is a proper subjcct to continue under guardianship shall be given
- & a5 required for the appointmant of a guardian.

History: 1971 ¢, 41 s B, 12: Suais. 1971 5. R20.08: 1973 ¢, 284; Sup, Ct, Order,

67 Wis. 2d 555, 768 (1975); 1975 c. 218, 393, 421: 1977 €. 449 5.497: 1981 ¢. 375
1989 o 141! 1993 2 486: 1999 a, B5. -

e PRI ae rar o
.

880.09 Nomination; selection of guardians. The court
v shall consider nominarions made by any intercsted person and, in
its discretion, shall appoint a proper guardian, having due regard
for the following:
. (1) NOMINATION BY MINOR. A minorover 14 ycars may in writ-
4 ing in circuit court nominate his or her own guardian, but il the
minor is in the armed service, is without the state, or if other good
<" rcasonexists, the court may dispensc with the ight of nomination.
\/ (2) PREFERENCE If one or both of the parents of a minor, 4
. developmentally disabled person or 2 person with other like inca-
r pacity arc suitablec and willing, the court shall appoint one cr both
. of them as guardian unless the proposed ward objects. The court
shall appoint a corporate guardian under s. 88035 only if no suit-
: able individua] guardian is available. ’
: (3) EFFECT OF NOMINATION BY MINOR. If neither parent is suil-
X able and willing, the court may appoint Lhe nomines of a minor.
d / {4) GUARDIAN OF THE PERSON NOMINATED BY WILL. Subject to
V' the rights of a surviving parent, a parent may by will nominate a
. guardian of the person of his or her minor child.
‘/ (5) GUARDIAN OF THE ESTATE NOMINATED BY WILL. A parent
: may by will nominate a guardian of the estate of the parent's minor
’ chiid and may waive the requirement of a bond as to such cstatc
‘  derived through the will.
. l/ (6) TESTAMENTARY GUARDIANSHIP OF CERTAIN PERSONS. Sub-
- jettio the rights of a surviving parent, 2 parent may by will nomi-
! nate a guardian and successor guardian of the person or esiale of
' any of his or her minor children who arc in noed of guardianship.
For a person overthe age of 18 found to bein need of guardianship
under s. 880.33 by reason of a developmental disability or other
like incapacity, a parent may by will nominate a testamentary
guardian.

. (7) ANTICIPATORY NOMINATION; PREFERENCE. Any person other

: than 2 minor may, at such time as the person has sufficient capacity
to form an intelligent preference, execute a writien instrument, in
the same manner as the execution of a will unders. 853.03, nomi-
nating 2 person to be appointed 2s guardian of his or her person of
property or both in the event that 2 dian is in the funre
sppointed. Such nominee shall be 3 as guardian by the

ANN J FLYNN
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-court-unless the court finds.that the appointment of such nominee
is not in the best interests of the person for whom, or for whose
property. the guardian is to be appointed.

History: 197] t. 1 5. B: Stats. 1971 5. 880.09: 1973 ¢. 284: 1975 ¢. 393: 1977 ¢.

449:1993 o, 484,
“The norination by a parent unfix to be his children’s puardian should be weighed
by the sourt. In e Guardianship of Schmidy, 71 Wis. 24 317, 237 N.Ww.24 919,

of appointment. If for any reason the court

fails to appoint as guardian the nominee of the minor, the guardian

who qualifies shall give notice of the guardian's appointment to

the minor by centified mail addressed to the minor’s last-known

post—office address and an affidavit of such mailing shall be filed

with the coust within 10 days after the issuance of letters.
History: 1971 c. 41 3. 8; Suars, 1971 5. B80.10: 1993 2. 486

880.12 Determination and order appointing guardian.
(1) The court shall after hearing determine whether the person is
a proper subject for guardianship. If the person is found to bein
nced of a guardian, the court shall appoint one or more guardians
but nol more than one guardian of the person shall be appointed -
unless they be husband and wife. The order shall specify the
amount of the bond, if any, 1o be given. .
,ﬁn(’z) In appointing a guardian for a person who has been
itted to 2 nursing home or a community-based residential
facility under s. 50.06, the court shall make a finding as to whether
the person's incompetence is potentially reversible.
History: 1971 c. 41 5. 8; Stas, 1971 5. B8D.12; 1993 a. 1B7.

880.125 Sufficiency of bond. In any action or proceeding
wherein funds are to be paid 1o a guardian, the trial court or court
approving disburscment of such funds shall, prior to payment or
approval, be satisfied as to the sufficiency of the penal sum of the
guardian’s bond. .

History: 1971 c. 41 & B: Stass. 1971 5, 880.125.

V680.13 Bond. (1) Form oF BoND. Upon the appointment of
a-guardian of the estate of a ward, excepl as provided under s.
880.60 (9), the ¢ourt may require a bond given in accordance with
ch. 878 and 5. 895.345, conditioned upon the faithful performance
of the duties of the guardian.
|/(2)’ WAIVER OF BOND. (a) Unless required under's. §80.60(9),
the court may waive the requirement of a bond ar any time in iis
discretion or if so requesied in a will wherein a nomination
appears. . T
L/ (b) Whenever a guardian has or will have possession of funds
with a total value of $40.000 or less, the court may direct deposit
of the funds in an insured account of a bank, credit union, savings .
bank or savings and-loan association in the name of the guardian
and the ward'and payable only upon further order of the court. In

event the court may .waive the requirement of a bond.

54
(/&) BLANKET BOND FOR EMPLOYEE CUARDIAN OR CONSERVATOR.

The circuit court may designate one Or more persons who are
counry institutional employees, whose duty it is to act as guardian
of orie or more estates of incompelent persons upon appoiniment
by the court. or as conservator for the estates of persons making
application therefor. who arc residents of the county home,
patients of the county hospitals or county mental hospitals. The
appointments shall be made subject 10 this chapter. The person,
before entering upon dutics, shall take an official oath. The court
may waive the requirement of a bond or may require the person
to give bond. with sufficient surctics, to the judge of the courL. in
a sum not less than $1,000 subject 1o court approval. The bond
shall cover the person so designated and appointed in all guardian-
ships and conscrvatorships (o which the person has been or shall
be appointed by the court. Additional'bonds may be required from
time to time. The expense of surety upon the bonds shall be paid
by the county treasurer on the order of the circuit judge. The term
of thc person appuinied shall terminate upon resignation or
removal and approval of the person’s accounts by the courl.

History: 1971 c.35:1971c.415.8: 1970 ¢, 2115, 114: Stacs. 1971 5, BY0.13, 1973
¢. 284 5. 32: 1973 c. 3365, 79: 1977 . 74.429: 1963 0. 3602 1581 a. 221
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) \/880.14 When letters to be issued. When a guardian has
given bond as required and the pond has been approved by the
judge, lerters under the seal of the court shall be issucd to the

guardian. .
 Historyz 1971 c. 41 5. 8: Stats. 1971 5. 880014 1993 2. 486.

; 880.15 Temporary guardian.@) APPOINTMENT. If, after
consideration of a petition for lemporaty guardianship, the count
finds that the welfare of a minor, spendthrift or an alleged incom-
petent cequires the immediatt appointment of a guardian of the X
person or of the estale, or of both. it may appoint.a remporary
guardian for a period not to exceed 60 days unless further
extended for 60 days by order of the court, The court may extend
the period only once.. The authority of the temporary guardian
shall be limited to the performance of duties respecting specific
property, or to the performance of particular acts, as stated in the
order of appointment. All provisions of the statutes concerning
the powers and duties of guardians shall apply toJemporary

ardians except as limited by the order of appoimmer??ﬂl
porary guardian shall make the reports the court direc
account fo the courl upon lermination of authority. The court
)t assigned ro exercisc jurisdiction under chs, 48 and 938 has exclu-
sive jurisdiction over the appointment of a temporary guardian of
a minor for medical purposes but shall proceed in accordance with
this section. yd™ Ibeyy L W{Q{L) :
(1m) ADOPTION BY TEMPORARY GUARDIAN. No pefson
% appointed temporary guardian of a child under this seclion may
adopt the child without complying with the adoption procedures
of ch, 48. : o ‘
‘/ (1s) NoTice o permmion. The person petitioning for appoint-
ment of a temporary guardian shall cause notice to be given under
s. 880.08 of that perition to the minor, spendthrift or alleged
incompetent and, if the appointment is made, shall give notice of
the appointment lo the ward. The imc limits of s. 880.08 do not
apply 1o notice given under this subscction. The notice shall be
served before or at the time the petition is filed or as soon thercaf~
ter as possible and shall include notice of the right to counscl snd
of the right to petition for reconsideration or modification of the
temporary guardianship under s. 880.34 within 30 days of receipt

of the notice.

ANN J FLYNN
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custody is married. The grandparent or stepparent may file the
petition in a guardianship or tcmporary guardianship proceeding
under this chapter that affects the minor child or may file the peti-
tion to commence an independent action under this chapter.
Except as provided in sub. (3m). the court may grant reasonable
visitation privileges to the grandparent or stepparcnt ifthe surviv-
ing parent or other person who has custody of the child has notice
of the hearing and if the court determines that visitation is in the
best interest of the child.

(3) Whenever possible. in making 3 Jetermination under sub.
(2), the court shall consider the wishes of the child.

{3m) (a) Exccpt as provided in par. (b), the coust may not
\zrant visitation privileges1o agrandparcnt or stepparent under this
section if the grandparent or stepparent has been convicted under
5. 940.01 of the (irsi-degree intentional homicide, or under s.
940.05 of the 2nd-degres intentional homicide, of a parent of the
child, and the conviction has not been reversed, set aside or

vacated.

ang ;‘:ﬁ *1 (b) Paragraph (a) does not apply if the court determines by

ear and convincing evidence that the visitation would be in the
best interests of the child. The court shall consider the wishes of
the child in making the determination.

(4) The court may issuc any necessary order to enforce & visi-

tion order that is granted under this section, and may [rom gme
10 time modify such visitation privileges or enforcement order
n a showing of good causc.

(4m) (a) Ifa grandparent or sicpparent granted visitarion priv-
ileges with respect o a child under this section is convicted under
s. 540.01 of the first—dcgree intentonal homicide, or under s.
940.05 of the 2nd-degree intentional homicide, of a parent of the
child, and the conviction has not been reverscd, set aside or
vacated, the court shall modify the visitation order by denying vis-
itation with the child upon petition, motion or order to show causc
by a person having custody of the child, or upon the COUIT'S OWN
motion. and upon potice 1o the grandparent or stepparcnt granted
isitation privilcges.

() Paragraph (a) does not apply if the court determines by
clear and convincing cvidence that the visitation would be in the
best intercsts of the child, The court shall consider the wishes of

(5) This section applies 1o every minor child in this stale

(2) BOND OF TEMPORARY GUARDIAN. Every lemporary guan:;%}m child in making the determination.

3 ian appointed under sub, (1) shall before entering upon the duli

% of his or her trust give bond to the judge of the civeuit courtin such
sum and with such suretics the court designares and 3pproves.

(3) CESSATION OF POWERS. If the temporary suardianship is

not sooner terminated the duties and powers of the temporary

guardian shall ccasc upon the issuing of letters of, permanent

guardianship to the guardian of the ward, 22t the ward is a minor,

be judicially deter-.

.% upon his becoming of age, or when it
, mincd that any other disability of the ward which was
the cause of the temporary guardianship has terminated. Uponter-

mination of the temporary guardian’s duties and powers, atempo-
rary guardian of the person shall file with the court any report that
the court requires. A lemporary guardian of the estate shall, upon
termination of duties and powcrs, account 1o the court and deliver
(o the person or persons entitled to them all the estate of the ward
in his or her hands, Any action which hasbeen commenced by th
temporary guardian may be prosecutcd to final judgment by the
SHCCESSOT Of successors in interest. if any,

History= 1971 c.3) 5.8: Stats 1971 5. 840.15: 1977 c. 354.418.449: 1979 . 175:
1981 ¢.5379: 19950 77. .

880.155 Visitation by grandparents and stepparents. )]
In this section, “stepparent” means lhe surviving spouse of a
deceased parent of a minor child, whether or not the surviving
spouse has remarricd. ,'

{2) 1fonc or both parents of a minor child arc deceased and the
child is in the custody of the surviving parent or any other person,
a grandparent or stépparcnt of the child may petition for visitation
privileges with respect to the child. whether or not the person with

hose parent or pareats are deceascd, regardless of the date of
death of the parcnt or parcnts.

Mislarys 1975 & 122; 19052 38: 1999 2. 9. .

The adoption of 2 child of 3 decensed pareat docs not rerminate the decedent’s par-
ents” grandparenisl visitation rights under s. 880,155, Viitation of
C.G.F 168 Wis. 2d 62. N.W.2d 803 (1992).

Sevtion 767.245 (5) sets an appropriate standsrd for determining the best inrerests
of achildunder this section. The count did not exceed its authority under this seadon
or violaie p parent’s constitutional r his 1o aise a child by ordering grandparent visie
wtion, aor did it violate this section by ordering 3 guardian ad liwern, mediation. and
psychological evaluations. Thecour wasibot authorized by this section to order psy-
chotherapeutic lnatment that was argusbly in the child’s best interests, but outside
the scopeof visitadon. ER. v, T.B. 225 Wis. 24628,593 N.W.2d 840(Ct. App. 1999).

Grandparcnt Visitation Rights. Rethsiein. Wis. Law. Nov. 1992

The Effect of C.G.F. and Sertion 48.925 on Grandparental Visitation Petitions.
Hughes. Wis. Law, Nov. 1992,

880.157 Prohibiting visitation or physical placement if
aparentkills other parent. (1) Exceptas providedinsub. (2),
in an action undcr this chapter that affects a minor child, a count
may not grant to 2 parcnt of the child visitation or physical place~
meat fights with the child if the.parent has been convicted under
s. 540.01 of the first—degree intentional homicide, or under s.
940.05 of the 2nd=degree intentional homicide, of the child’s
other parent, and the convicton has not been reversed. set aside
or, vacated. .

2) Subsection (1) does not apply if the court determines by
‘lear and convincing evidence that visitation or periods of physi-
cal placement would be in the best intcrests of the child. The court
shall consider the wishes of the child in making the determination.

Histary: 1999 9.

@006
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.years a guardian of the minor ward’s person, upon notice as

A\ O

ot

:-:Q: £

the best interest of the ward,

(2) REMOVAL FOR CAUSE. When any guardian fails or neglects
3 1o discharge the guardian’s trust the court may femove the guard-
. jan after such notice as the court shall dircct to such guardian and
2: all others interestcd.
% (3) CITATION TO GUARDIAN. (3) A citation 10 a guardian to

-7

5* "% appear in circuit courl may be served in the manner provided for

. substituted service for summons in the court if the guardian has

AR ET
TN ey

- 5%, “has absented himself or herself thercfrom for a period of onc ycar.
{b) Upon filing proof of service and at the time fixed ia the cita-
™. " rion such court shall consider such matnterand take proof and grant
{..  suchrelief as shall be just; and any order or judgrment inade in sai
¥ ‘proceedings shall be binding upon such guardisn and shall be
¥ primafacie evidence of all facts therein recited.

Aok

) i % 7 {4) FrAUD AS TO WARD'S ESTATE. Upon complaint made to the
/7 circuit count by any guardian or ward, or by any creditor or other

o

person inicrested in the estate, or by any person having any pro-
speclive interest therein, as heir or otherwise, against any person

- B
P

 the money, goods, effects or instrumeni_3 writing belonging 1o
i the ward the court may cite and i h suspecied person
-4+ and proceed with the person as to such ¢nafge in the same manner
i~ "asis provided with respect to persons suspected of concealing or
% stealing the effccts of a deceased person in 5, 879.61.

-4821130»3: 1971 c. 41 5, §; Stats. 1971 5. B80.16; 1977 . 449 55 458, 497. 1993 .

A=l

. \ABOJ 7 Successor guardian. (1) APPOINTMENT. When a
.+ puardian dies, is removed by order of the court, or resigns and the
Tesignation is accepted by the courr, the court, on its own motion

. orupou petition of any intcrestcd person, may appoint a compe-

" *  tent and suitable person 8s succcssor guardian. The court may.
upon request of any interesicd person of on its own motion, direct

that a petition for appointment of a successor guardian be heard

.in the same manner and subject 1o the same requirements as pro-

'dcd under this chapler for anoriginal appointment of a guardian.

{2) Norice ¥ the appointment under sub. (1) is made without

hearing, the successor guardian shall provide notice to the ward

and all intercsted persons of the appointment, the right ro counsci

and the right to petition for reconsideration of the successor guard-

ian. The notice shall be served personally or by mail not later than

10 days aiter the appointment.
Bistory: 1971 ¢, 41 5 8; S, 1971 . 530.17: 1997 2. 436: 1995 2. 73.

880.173 Guardianofthe estate of amarried person. (1)
A guardian of the estate appointed under this chapter for amarried
person may excrcisc with the approval of the court, except as lim-
ited under s, 880.37, any management and control right over the
marital property or property other than marital property and any
right in the business affairs which the married person could excr-
cisc under ch. 766 if the person were not determined under s.
880.12 10 be a praper subject for guardiunship. Under this section,
a guardian may conscnt to act together inorjoinin any ¢ tion
‘or which consent or joinder of both spouses is required of may
execute 3 marital property agreement with the other spolisejbut
may not make, amend or revoke a will.
(2) The powers under sub. (1) are in addition to powers other-
ise provided for a guardian of the estate.

Hizory: 19832, 186; 1985 a 37.

The standard fora rrial sown's cacivise of diseretion 15 whetler the proposed action
will begefii the ward, tr estaie. or members of the ward's immediaze family. In Mat-
ter of Guardianship of FE.H. 15¢ Wis. 2d 576, 453 N.W.2d 882 (1990).

ANN J FLYNN

requ:r:d by the court, may be removed on petition of the ward for.
“the purposc of having another person appointed guardian ifit s for

-, . gbsconded or keeps himsclf or herself concealed 50 as 1o avoid
“personal service or if the guardian is a nonresident of this staic or

GUARDIANS AND WARDS 880.19

- 880.16 Whena guardian may be removed. (1) NoMiNa- Vém 75 Petitionfor placement of assets in ﬁ-ust. Upon
-({ON BY MINOR. When 2 minor ward has anained the age of 14

petition by the guardian, a parent, the spouse, any issuc or next of
kin of any person, assets of the person may. in the discretion of the
court and upon its order, after such notice as the court may require,
be transferred to the trusice or trustees of an cxisting revocablc liv-
ing trust created by the person for the benefit of himsclf or herself
and those dependent upon the person for support, or to the trustec
orwusiees of atrust created for the exclusive bencfit of the person,
if a minor, which distributes to him or herat age 18 or 21, orto his
or her estate, or gs he or she appoints if he or she diss prior o age
i18or21.

History: 1971¢,415.8:1971¢.171; 1971 ¢. 2835 36, 37: Stacs. 1971 %. 880.175:
1977 c. 408.

880.18 Inventory. When a guardian of the estate has been

appointed an inventory shall be made in the same manner and sub-

jectto the same requirements as are provided for the inventory of

a decedent’s estate. An appraisal of all or any part of the ward’s

cstate shall be made when ordered by the court .
History: 1971 c. 41 5. B; Saas. 1971 5. 88018,

\/QBOJS Management of ward’s estate. (1) GeEnEraL

puTies. The guardian of the estate shall take possession of all of
the ward's real and personal property, and of rents, income, issues
and benefits ‘therefrom, whether accruing before or afier the
guardian's appoiniment, and of the proceeds arising from the sale,

suspected of having concealed, stolen or conveyed away any of  mortgage, lease or cachange thereol. Subject to such possession

the*title of all such estate and to the increment proceeds
thereof shall be in the ward and not in the guardian (It is the duty
of the guardian of the estaie Lo protect and preserve it, Yo retain, sell
and invest it as heseinafter provided. o account for it faithfu?l} 10
perform all dther duties required of the guardian by law and at the
termination of the guardianship to deliver the assets of the ward
tg the persons entitied thereto.

{2) RETENTION OF ASSETS, (a) The guardian of the cstate may.
without the approval of the count, retain any real or personal prop-
erty posscssed by the ward at the time of appointment of the guard-
ian or subsequently acquircd by the ward by gift or inhediance
without regard to ch. 881, so long as such retention constitutes the
exercisc of the judgment and care under the circumstances then
prevailing, which persons of prudence, discretion and intelligence
exercise in the management of their own affairs, not in regard to
speculation but in regard to the permanent disposition of their
funds, considering the probable income as well as the probable
safety of their capital.

(b) The guardian of the estatc may, with the approval of the
court, after such notice as the court directs, retain any real or per-
sonal property possessed by the ward ar the ime of the appoint-
ment of the guardian or sibsequently acquired by the ward by gift
or inheritance for such period of ime as shall be designated in the
order of the court approving such retention, without regard 1o ch,
881.

\/ {3) CONTINUATION OF BUSINESS. In all cases where the court
deems it advantageous o continue the business of a ward, such
business may be continued by the guardian of the estate on such
terms and conditions as may be specificd in the order of the court.
L/18) INVESTMENTS. (a) The guardian of the estate may, without
approval of the court, invest and reinvest the proceeds of sale of
-any guardianship assets and any other moneys in the guardian’s
possession in accordance with ch. 831.

(b) The guardian of the estate may, with the approval of the
court. after such notice as the court directs, invest the proceeds of
sale of any guardianship assets and any other moneys in the guard-
ian’s possession in such real or personal property as the courl
determines to be in the best intcrests of the gnardianship estalc,
without regard to ch. 881.

V/©) No guardian shall lend guardianship funds to himself or
herselfl.

doo7
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\/ (5) SALGS AND OTHER DISPOSITIONS. (3) The guardien of the
estate may, without approval of the court, sell any property of the
guardianship estatc acquired by the guardian pursuant to sub. (4).

‘/ (b) The cours, on the application of the guardian of the estate
‘or of any other person interested in the estate of any ward, after
such notice if any, as the court dirccts, may authorize or require the
guardian Lo sell, mortgage, pledge. lease or exchange any property
of the guardianship cstatc upon such! as the count may order.

for the purposc of paying the ward ts, providing for th

ward's care, ‘maintenance and educalisif and the carc. mainte-
nance and education of the ward's dependents. investing the pro-
ceeds or for any other purpose which is in the best interest of the

\; {c) No:guardian shall purchasc propery of the ward, unless
sold at public salc with the approval of the court, and then only if
the guardian is a spousc, parcat, child, brother or sistcr of the ward
oris a colenant with the ward in the property. .
(d) ‘The provisions of this subsection insofar as they apply to
real estate shall be subject to ch. 786. -
\7 (B) TRUST COMPANIES, EXEMPTION ~FROM  INVESTMENT
RESTRAINTS. The limitations of this section relating o retention,
sale. investment or reinvesament of any asset shall not be applica-
ble to any bank or trust company authorized [0 exercise Lrust pow-
ers_ . H
History: 1971 ¢ %1 5.8, 12 Stats. 1971 5. 880.19: 1973 . 85, 1975 94 £ 9]
(91979 ¢.325.92 (14): 1993 4, 486, i : B
A puardian is not avthorized to make gifts from the zuardianship estaie to efferne-
St 3n estale phan that would avoid fulune death lazes. Michael 5.8, v. Bems, 196 Wis.
245720, 540 NW.2d F1-(Ct. App, 1995), -

TIoN IN COURT. Every guandian shall verify by the guardian's oat
every inventory required of the guardian and verificarion shall be
to the cffect that the inventory is true of all property which belongs
to his or her decedent’s estate or his or her ward. which has come
to the guardian’s possession or knowledge, and that upon diligent
jnquiry the guardian has tiot been able to discover any property
belonging to the estate or ward which is not included therein. The
court, at the request of any party interested. or on its own motioa,
may examine the guardian on oath in relation thereto. orinrelation
to any supposed omission. . .

(2) CITATION TO FILE INVENTORY AND TO ACCOUNT. If any

guardian neglects to file the inventory or account when required

by law, the circuit judge shall call the guardian’s altention to the J 880.22 Claimis. (-1) PAYMENT. Every gencral guardian shall

neglect. If the guardian still neglects his or her duty in the-prem-
ises. the court shall order the guardian ro file the inventory and the
costs may be adjudged against the guardian.

hsary: 1971 & 41's. B Sws, 1971 5. 880,1911.1977 ¢ 449; 1990 4. 486,

880.192 Fraud, waste, mismanagement. If the circuit
court has reason 1o believe that any guardian within its jurisdiction
has filed 2 falsc inventory. claims property or permits others to
claim and retain property belonging to the estate which he o she
represents, is guilty of waste or mismanagement of the estatc or
is unfit for the proper performance of duties, the court shall
appoint a guardian ad litem for any minor or incompetent person
intcrésted and shall order the guardian to file the account. 1fupon
the examination of the account the court deems it neccssary 1o pro-
ceed-further, a time and place for the adjustment and sciticment of
the account shall be fixed by the court. and at least 10 days’ notlcz
shall be given to the guardian ad litern and toall persons interested.
If, upon the adjustment of the account, the cour is of the opinion
thar the interests of the estate and of the persons interested require
i1, the guardian may he removed and another appointed.
History: 197Lc 4l s. 8 Sats. 1971 5. 880.1920 1977 . 449.

9% 850.195 Transfer of Menomi rdianship funds
, to trust. The circuit court which has afSfnred'a guardian of the
cstate of any minor or incompetent who is a member of the Meno-
minee Tndian tribe as defined in 5. 49.385 or a lawful distributer
thercol may direct the guardian to transfer the assets of the minor
or incompetent in the guardian’s possession to the trustecs of the
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68023 Actions. The guardian shall scitlc all zccounts of the
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trust created by the secretary. of interior or his or her delegate
which receives property of the minors or incompelents transferred
from the Unired States or any agency thereof as provided by P.L.
£3-399, as amended, and the assets shall thereafter-be held,
adminisiered and distributed in accordance with the terms and
conditions of the trust.

History: 1971 ¢. 41 5.8: Stas. 197) 5. 880.195: 1977 ¢ 449: 19952, 27,

80.21 Use of estate for benefit of wards. (1) AppLICA-
TION OF PERSONAL PROPERTY AND INCOME. Every guardidn shall
apply the personal property or the income therefrom or from the
real estate, as far as may be necessary for the suitable educarion,

(maintenance and support of the ward and of the ward's family. if

there be any legally dependent upon the ward for suppon.')nd for
the carc and protection of the ward’s real estate, Thc'parents,
brothers and sisters of incompetent veterans of all wars are
declared mcmbers of the incompetent veteran’s family, and all
yments heretofore made pursuant to court order to any depen-
dent member of the family of any such incompetent, as herein
fined, arc ratified and approved. ,
{2) For SUPPLEMENTING PARENT'S SUPPORY OF MINOR. I any
minor has property which is sufficient for his or her maintenance
and cducation in 2 manner more expensive than his or her parents
can rcasonably afford, regard being had 1o the situarion and cir-
cumstances of the family, the expenses of the minor’s education
and maintenance may be defruyed out of his or her property in
whole or in part, as shall he judged reasonable and be directed by
the circuit court. :
Hixtory: 1971'c. 41 5. B: Sws. 1971 5. 880.2): 1977 ¢. 449: 19932, 486,

B0.215 Lis pendens, void contracts. A certitied copy of
the petition and order for hearing provided for inss. 880.07 and
880.08 may be filed in the office of the register of deeds for the
county: and if a guardian shal] be appointed upon such application
all contracts, except for necessaries af reasonable prices, and all
gifts, sales and transfers of property made by such insase or
incompetent person or spendthrift, after the filing of a centified
copy. of such petition and order as aforesaid. shall be void. The
validity of a contract made by a person under limited guardianship
“js ot void, however. uniess the determination is made by the court
inits finding undcr 5. 880.33 (3) thar the ward is incapable of exer-
¢ising the power to make contracts. .
Historyz 1971 ¢. 81 s5. 8, 12: Srats. 1971 5. 880.215: 1973 ¢, 284; 1997 2 304, -

pay the just debts of the ward out of the'ward’s personal estate and
the income of the ward's real estate, if sufficient, and if not, then
out of the ward’s eal estatc upon selling the same as provided by
faw. But a temporary guardian shall pay the debts of his or her
ward only on order of the coun. A
(2) PrOCEEDINGS TO ADIUST CLAIMS, The guardian or a credi-

tor of any ward may apply ro the court for adjustment of claims
against the ward incurred prior to eniry of the order appointing the
guardian or the filing of a lis pendens as provided in s. 880.215.
The court shall by order fix the time and place it will adjust claims
and the time within which all claims must-be presented or be
barred” Notice of the time and place so fixed and limited shall be
given by publication as in estates of decedénts; and all statutes
relating to claims against and in favor of estates of decedents shall
apply. As in the settlement of estates of deceased persons, after
the court has madc the order no action or proceeding may be com-
menced or maintained in any court against the ward upon any
claim ‘of which the circuit coun has jurisdiction.

History: 1971 c. 41 s5..8.12; Stats. 1971 5. 880.22; 1977 ¢. 449: 1993 2. 486.

“This section does not authorize payment of sltomey Jees fram the guardianship
csiale Thal were i > thasé commencing and proseeuting the guardianship
actinn. Communiry Care of Milwaukee County v. Evelyn 0. 213 Wis. 210433, 571
N.W.2d 700 {C App. 1997). .

ward and may demnand. sue for. collect and receive all debts and
claims for damages due him or her, or may, with the approval of
the circuil coun, compound and discharge the same, and shall
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appear for and represent his or her ward in all actions and proceed-  and the name of the school. &e guardian shall also report any \/
ings except where another person is appointed for that pumose.  change in the status of the surely upon the guardian’s bond.
mm 3 4{1 5 s; Sa::‘m‘n: 8&2’23 ldm €449, A @ l?%y OF ASSETS. Upon rendering the account the guard-
guardian may not sue for the loss of suciety and companionship o sor " ian shall produce for éxamination by the court, or some person sat-
o ‘,!,a,‘y“s’.;?g;?gﬁeﬁ%ﬁ;ﬁ‘;“ﬁ?m%‘m"" W4 isfaciory to the cour, all securitics, evidences of dcposit and
21 (Ct. App. 1999). investments reported, which shall be described in the acconnt in
sufficient detail so that they may be readily identified. 1t shall be
\/ 880.24 Compensation allowed from estate. (1) FE&s ascertained whether the securities, evidences of dcposiz and
AND EXPENSES OF GUARDIAN. Every guardian shall be allowed the  inyestments correspond with the account.
amount of the guardian’s 1“‘250_1\31"3 expenses incurred in the exe- (3) SMALL ESTATES. When the whole estate of a ward or of sev-
cution of the guardian’s trust including necessary compensation  ‘eral wards jdinﬂy, under the same guardianship, does not cxceed
paid to attorneys, accountants, brokers and other agents and ser-  $1,000 in value, the guardian shall be required to render account
vants. The guardian shall also have such compensation for the  only upon the termination of the guardian’s guardianship, unicss
guardian's services as the court, in which the guardian’s Sccounts  grherwise ordered by the court.
settled, deems 10 be just and reasonable. o (4) EXAMINATION OF ACCOUNTS. The account shall be
(2) Warp's EXPENSES IN PROCEEDINGS. When a guardian is  “promptly examined under the court’s direction and if it is nor satis-
appointed the court may allow reasonable expenses incurred by factory it shall be cxamined on 8 days' notice and the court shall
the ward in contesting the appoinunent. ‘make such order thereon as justice requires, Notice 1o the guard-
\/ (3) FEES AND COSTS OF PETITIONER. (a) Exceptas providedin  ian may be served personally or by ccriified mail as the count
par. (b), when a guardian is appomtcd the court shall award from dm:crs. When the examination of 2 guardian’s account is upon
the ward’s estate payment of the petitioner’s reasonable uttorncy  ngjce a guardian ad litem of the ward may be appointed.
fees and costs, including thosc fees'and costs, if any, related to pro- (5) NoTice. No action by the court L upon any account shan be
tective placement of the ward. unless the court finds, a(ter consid-  final unless it is upon notice.
cring all of the following, that it would be inequitable to do so: History: 197) ¢ 61 x, B: Stais. 1971 5 88025: 1987 . 220, 403; 1993 a. 486,

I/ 1. The petitioncr’s interest in the matter, including any con-
flict of interest that the petitioner may have had in pursuing quBBO-Z& Removal of guardian. If a guardian resides out of
this state; neglects 1o render the account within the time provided

ardianship.
2. The ability of the ward's estate to pay the petitioner's rea- by law or the order of the court; neglects to settle the estaic accord-
. ing to law or 1o perform dny judgment or order of the court;

sonable attomey fecs and costs. absconds or becomes insane or otherwise incapable or unsuitable
V3 ?&ether mi’"”d’ms'"p was contested and, if so, the discharge the trust, the circuit court may remove the guardian
nature of the contes and appoint a suécessor. An order of removal may not be madz

Any other factors that the court considers to be relevant.  yaiil the person affected has been notified, under s. 879.67, o, if
(b) If the coun finds that the ward had caccuted a durable 2 resident, such notice as the court deems reasonable, to show
powerof anormey unders. 243.07 ora powerof attorncy forhealth  cause ara spemﬁcd time why he or she should not be removed.
care unders. 155.05 or had engaged in other advance planning 1o History: 1971 e 41 5. 8: Swts. 1971 . 880.251: 1977 ¢, 449: 1981  314.

avoid guardianship, the court may not make the award specified
80.252 - Accounts; failure of guardianto file, Ifa guard-

in par. (a).
" History: 1971 c. 4] & §: Stals. 1971 5. 580,24: 1993 u 486: 19992, 183 an fails to file the guardian’s account as required by law or
Where 3 lemporary guardian comniticd a clear breach of rust. the ol cowthad + grdered by the court, the coust may, upon its own molion Or upon

sufficient basis (o award the lemporary guardibh 0o compensstion. Yamacv. VA o petition of any party intcrested, issue an order to the sheriff

w; 0
- 214 Wis. 34207, 571 Nw% 360 (CL A il ordering the guardian to show causc before the court why the
880.245 Accountmg by agent. Th&Feuit court, upon the - guardian should not immediately make and file the guardian’s
application of any guardian appointed by 1l hay order any person

reports or accounts. Ifa guardian fails, neglects orrefluses to make
who has ]mn entrusted by the n-uardv‘an with any pmofme estale and file any report or account after havlng been cited h)' the count
of a decedent or ward to ayppear Before the court, and may require S0 !0 do, or if the guardian fails to appear ia court as dirccted by
the person to render a full account, on oath, of any property or 3 citation issued under direction and by authority of the court, the
papers belonging to the cstalc which have come 1o the person’s cowrt may, upon its own motion or upon the petition of any inter-
possession and of his or her proceedings thereon. If the person m”‘g gts:cgah?befmm:duh eccomu?ttxzﬂf sheriff 0“‘:“"“?;}‘323‘:

render roceed anbebroy orethe show cause why the guard-
refuses 1o appear and an account the court may p ian should not be punished for contempt. If the count finds that the

against him or her as for contempt. . 3 e . :
5 ) failure, refusal or neglect is wilful or inexcusable, the guardian
\/ History: 1971 c. 41 5. B: Suis. 1971 . HEO.245: 1977 6. 443, may be fined not to exceed $50 or imprisoned not 1o exceed 10
- A NNUAL REPORTS. - : days or both,
880.25 Accounting. (1) uaL s, Every guardian, Hislory: 1971 c. 41 s. B: Stats. }971 5, 880.252: 1993 1 a86.

except a corporate guardian, shall, prior 1o April 15 of each year,
file'an acéount under oath specifying the amount of properny 80253 F
ormal accouning by guardians. The jud
received and held or invested by the guardian, thenamrs and man may arany time require ana gnazygany guardian atah élan g;
ner agthe ,::l? tmcn;.dand d;}sm :;xrs ?;chcapts tnﬂezxge the after notice toall interasted persons including sureties on the bond
tures during the preceding ¢ Y cn or Y .of a guardian. The sureties on a bond of a guardmn may onccin
court, the guardxan shall within 30 days render and filc a like every 3—year period petition the court for such a hearing.
account for any shortarterm, In lieu of the filing of these accounts Mistorrr 1971 c. 41 5. & Siaes. 1971 5. 580,153
before April 15 of each-year, the court may. by appr?priam order ory: -  Stats. £33
upon motion of the guardian, dircct the guardian of an estalc to | £a4 56 Termination of guardianship. (1) GUARDIANSHIP
thereafter render and file the annual accoustings within 60 days ¥ ooy pepcon, A gua:dianshgip of the pc:rscg séai)l terminate when
after the anniversary date of the guardian's qualification as (guaar;i- any of the following accurs:
ian, with the accounting period from the anniversary daie of quali- .- - R ,
fication to the ensuing annual anniversary date When any guard- * {8) A rmt;::r ward artains his or her majority, unless the minor
ian of a minor has custody of the ward and W¥care of the ward's 9 ‘“‘;":p:’nm;_ ward lawiully - .

education, the guardian’s rcport shall state the time that the ward
ttended school during the time for which the account is rendercd (c) The court adjudicates a former incompetent to be competent.
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\/ (2) GUARDIANSHIP OF THEESTATE. A guardianship ol the estate
shall terminate when any of the following occurs:

) A minor ward attains his or her majority.

(b) A minor ward lawfully marrics and Lhe court approves the

ermination. ; ,

(c) Thecourt adjudicates 3 formerincompetent or a spendthrift
1o be capable of handling his or her property.

(d) A ward dies, excepl when the estate can be scutled as pro-
vided by s, 88028, ]

(3) DEPLETED GUARDIANSHIPS. When the court detsrmines
that the cstate of the ward is below $5,000 and reduced 1o a point
where itis to the advantage of the ward to dispense withthe guard-

* janship, the court may lerminate the guardianship and authorize
disposition of the remaining assets as provided by s. £80.04 (2).
“The court, as & part of the disposition. may order a suitable amount
paid to the county weasursr under order of the court or reserved
in the guardianship to assure the ward a decent burial, a marker

and care for the grave, Inthe case of an insolvent guardianship,
the court may-order an amount not excceding $400 reserved in the
guardianship or paid-to the county ++op upder order of the

court to assure thc ward a decent W% .
Hixory: 1971¢.4] 5. B.12: Sts. 1971 5.8B0.265537 5 . 284 1983 a.217: 1989

a 307: 19930, 4R6: 1999 . BS.

New grounds for torminating. S4MLR 1L, .

\/880.27 Sertlement of accounts. Upon termination of a
guardianship, orupon resignation, removal or death of a guardian,
such. guardian or the guardian's personal represcniative shall
forthwith render the guardian’s final account to the courtand tothe
former ward. the succcssor guardian or the deceased ward's per-
sonal rcpresentative as the case may be. Upon approval of the
account and filing proper receipts the guardian shall be discharged

and the guardian’s bond releascd, .

History: 197) & 41 5. B: 5t {971 5, §50.27: 1993 2. 486,

880.28 Summary seftlement of small estates. When a
ward dies leaving an esiate which can be sermled summarily under
s. 867.01, the court may approve such settlement and distribution
by the guardian. without the necessity of appointing 3 personal
represcma;ive. .

History: 1971 ¢. 413 8;Saw. 1971 5. 830.28: 1975 = 200,

*880.29 Delivery of property to foreign guardian. When

property of a nonresident ward is in the posscssion of or due from

a guardian or personal rcpresentative appointed in this state,
appointing court may order such property delivered to the foreign
guurdian upon filing 2 verified petition, accompanied by 3 copy
of his or her appointment and bond, suthenticated so as 1o be
admssible in evidence, and upon 10 days" notic to the resident
guardian or personal representative. Such petition shail be denied
if granting it shall appear 1o be against the interests of the ward.
The receipt of the forcign guardian for the property s0 deliverad
shall be taken and filed with the othcr papers in the procecding,
and a certified copy thereol shall be sent 1o the court which .
appointed such guardian.

History: 1071 c. 41 . 8: Swam. 1971 5. 880.20: 1975 c. 200.

* 880.295 Guardian for mentally ill patient or conserva-
tor for county hospital patient or county home resident.
(1) When a patientin any statc or county hospital or mental hospi-
wl or in any state instilution for {he mentally deficient, or a resi-
dent of the county home or infirmary, appears in necd of a gnard-
jan, and does not have a guardian, the department of health and
family services by its collection and deportation counscl, or the
county corporation counsel, may apply to the circuit count of the
county in which the patient cesided at the time of commilment or
the circuit court of the county in which the facility in which the
patient resides is located for the appointment of 2 guardian of the
person and cstate. of cither, or for the appointment of a conserva-
tor of the estate, and the court, upon the application, may appoint
the guardian or conservator in the mannper provided for the
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appointment of guardians under ss. 880.08 (1) and 880.33 or for
the appointment of conservalors under s. 880.31. If application s
made by a corporation counsel, a copy of the petition made 10 the
court shall be filed with the deparument of health and family ser-
vices, If applicationis madebya corporation counsel for appoint-
ment of a guardian of the cstate of the paticnt or resident, of by the
paticnt or resident for appointment of a conscrvator of the
paticnt's or resident’s cstare, the court may designat= the county
as puardian or conscrvator if the court finds that no relative or
friend is available fo serve as guardian or conscrvator and the
county is not requircd to make or file any oath or give any bond
or security, except in the discretion of the court making the
appointment. as similarly provided unders. 223.03 (8)in thecasc
of the appointment of a trust company bank corporation. The
court may place any limitations upon the puardianship or con-
scrvatorship as it deems 1o be in the best interest of the paticnt.
Before any county employee administers the funds of a person’s
estate of which the county has been appointed guardian or conser-
vator, the employce must be designated as securities agent inthe
classified service of the county, 2nd the employce’s designation as
securitics agent shall appear onall court papers which the security
agent signs in the name ol the county as guardian or conservator-
The securities agent, before cntering upon the duties, shall also
furnish an official bond in such amount and with such sureties as
the county board determines. subject o the prior approval of the
amount by the court assigned to exercise jurisdiction. The boad
shall be filed in the office of the register in probate. and a duplicate
original thereof filed in the office of the county clerk, A conserva-
torship under this section shall be terminated by the court upon
discharge of the patient unless application for continued conserva-
torship is made. The supcrintendent or director of the facility shall
notify the court of the discharge of a patient for whom a guardian
r conservator has been appointed under this subsectidn.

(2) Any guardian heretofore or hereafter appointed for any
such inmate, who. having property of his or her ward in his-ar her
possession or control exceeding $200 in value. fails (o pay within
3 months after receipt of any bill thercof for the ward's care and
support from the department of health and family services or the
agency established pursuant to 5. 46.21. shall, upon application of
the collection and deportation counsel of said deparmment or in
countics havinga population of 500,000 or more, the district attor-
ncy, fosthwith be removed.

Historys 1971 c 41 55. B, 12; Stuts. 197) = 880.795: 1975 ¢. 393.421; 1977 c.
449- 1989 w. 312 1993 2 486: 1995227 5. 9126 (19).

880.31 Voluntary proceedings; conservators. (1) Any
adult resident who believes that he or she is unable properly to
manage his or her property of income may voluntarily apply to the
circuit court of the county of his orher residence for appointment
of a conservator of the estate. Upon receipt of the applicarion the
court shall fix a time and place for hearing the application and
direct to whom and in what manner notice of the hearing shell be

en.

(2) At the time of such hearing the applicaat shall be person-
ally exumined and if the court is satisfied that the applicant desires
a conservator and that the fiduciary nominated is suiteble, the
cournt may appoint the nominec as conservator and issue Jetters of
conservatorship to the nomines upon the filing of a bond in the

\:?xoum fixed by the court.

(3) A conservator shall have all the powers and dutics of 2
guardian of the propefty of an incompetent person. The conserva-
tor's powers shall ccase upon being removed by the court or upon

\dianh of the person whose estale is being conserved.

(4) Any person whose estate is under conservatorship may
apply (o the court at any lime for termination thereof. Upon such
application, the court shall fix a time and place for hearing and
direct thar 10 days’ notice by mail be given 10 the person’s guard-
ian, if any. the conservator and the presumprive heirs of the appli-
cant. Upon such hearing, the court shall;unless it is clearly shown
that the applicant is incompeichs, remove the conservator and
order the property restored w the applicant. or if the applicant s0
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desires and the nominee is suitable. the court may appoint a suc-
CI56S0F CONSETVALOT.

(5) 1fthe court shall upon such hearing determine that the per-
son whose estale is administered by a conservator may be incapa-
ble of handling his or her estate, the count shall order the conserva-
torship continued, or il the applicant so desires and the nominee
is,suitable, the court may appoint a SUCCESsOr conservator.

- (6) Appointment of a coriservator shall not be evidence of the

) competency or incompetency of the person whose estate is being
adminisiered.

\/ {7) If an application for conservatorship is filed, the fee pre-

scribed in s. 814.66 (1) (b) shall be paid at the ime of the filing of

the inventory or other documents setting forth the value of the

estate. - .
History: 1971 c. 81 5. 8:Stats. 1971 5, 880.31: 1975 < 393,421 1977 c. 449; 1981

c 317, 39): 1993 0. 486.
A gift by a compeient conservale2 without the spproval of the conssyvalor
vaid. Zobel v, Fenendael, 127 Wis, 2d 382, 379 N.W.2d 887 (Cc App. 1985).

Al .

j( 88032 Notes and mortgages of minor veterans. Not-
withstanding any provision of this chapter or any other law to the
contrary. any minor who served in the active armed forces of the
United Statcs at any time after August 27, 1940, and the hushand
or wife of such minor may execute in his or her own right, notes
" or mongages, the payment of which is guarantced or insured by
the U.S. department of veterans affairs or the federal housing
administeator under the servicemen’s readjustment act of 1944 or
the national housing act or any acts supplementary thereto or
amendatory thereof. In conncction with such transactions, such’
minors may sell, release or convey such mortgaged property and
litigate or senle coniroversies arising therefrom, including the
exccution of relcascs. deeds and other necessary papers or instri-
ments, Such notes, mortgages, relcases, deeds and other peces-
sary papers or instruments when so exccuted shall not be subject
to avoidance by such minor orthe husband.or wife of such-minor
upon either or both of them attaining the age of 18 because of the
minority of either or both of them ar the time of the exccution

thereof. .
gigxory: 1971 ¢.41 5.8 197) ¢.228 5. 36, Stats. 1971 4, 880.32: 1989 0. 56: 1997
a. 188, :
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\ /880.33 Incompetency; appointment of guardian. ‘(1)
Whenever it is proposed to appoint a guardian on the ground of
incompetency. a licensed physician or licensed psychologist, or
both, shall furnish a written statement concerning the mental con-
dition of the proposed ward, based upon examination. The privi-
Icge under 5. 905.04 shall not apply to this statement. A copy of
the statemeant shall be provided to the proposed ward, guardian ad
litem and amomey.  Prior o the examination, under this subsec-
tion. of a person alleged to be not competent Lo refuse psychotro-
pic medication under s. 880.07 (1m). the person shall be informed
that his or her statements may be used as a basis for a finding of
incompetency and an order for protective services, including psy-
chotropic medication. -The person shall albe informed that he
or she has aright to remain silentand that amni j

10 report 0 the court even if the perso ;
issuance of such a warning to the person prior to cach cxamination
establishes a presumption that the person understands that he or
she need not speak 1o the examiner.

(2) (a) 1. The proposed ward has the right to counsel whether
or not present at the hearing on determination of competeacy. The
court shall in all cases require the appointment of an attorney a3
guardian ad litem in accordance with s. 757.48 (1) and shall in
addition require representation by full legal counsel whenever the
petition contains the allcgations under s. 880.07 (1m) orf, at least
72 hours before the hearing. the alleged incompetent requests; the
guardian ad litem or any other person stalas that the alleged
incompetent is opposed to the guardianship petition: or the court
determines that the interests of justice require it. The proposed
ward has the right to a trial by s jury if demandcd by the proposed
ward, attorney or guardian ad litem, except that if the petition con~
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tains the allegations under s. 880.07 (1m) and if notice of the ime
set for the hearing has previously been provided to the proposed
ward and his or her counsel. a jury rial is deemed waived unless
demanded at least 48 hours prior to the time set for the hearing.
The aumber of jurors shall be determined under s. 756.06 (2) (b).
The proposed ward, attorney or guardian ad litem shall have the
right to prescnt and cross—examine witnesses, including the physi-
cian or psychologist reporring to the court under sub. (1). The
atiorney or guardian ad litem for the proposed ward shall be pro-
vided with a copy of the report of the physician or psychologist at
least 96 hours in'advance of the hearing. Any final decision of the
court is subject o the right of appeal. )
\/ C 2. If the person requests but is ugablc to obtain legal counsel,
the court shall appoint legal cauns,el?lf the person is represenied
¥ counse] appointed under s. 977.08in a proceeding for a protec-
tive placement under s. 55.06 or for the appointment of a guardian
under s. 80,07 (1m), the court shall order the counsel appointed
der s. 977.08 to represent the person.
\/@ If the person is an adult who is indigent, the county of legal
setilernent shall be the county liable for any fees dug the guardian
ad litem and, i counsc) was not spipointed under s. 977.08, for any
legal fees due the person's legal counsel.)If the person is a-minor,
the person’s parents or the county of legal settlement shall be
liable for any fees due the guardian ad litcm as provided in s.
48.235 (8). :

(b) If requested by the proposed.ward or anyonc on the pro-
posed ward's behalf, the proposed ward has the right at his or her
own expense, orif indigent at the expense of the county where the
petition is filed, 10 secure an independent medical or psychologi-
cal examination relevant W the issue involved in any hearing
undcr this chapter. and to present a report of this independent cval-
uation or the cvaluator's personal testimony as evidence at the
hearing. ’

{d) . The hearing on a petition which contains sllcgations under

880,07 (1m) shall be held within 30 days afier the date of filing
of the petition, except that if a jury trial demand is filed the hearing
shall be held within either 30 days after the datc of filing of the
petition or 14 days after the date of the demand for a jury trial,
whichever is later. A finding by a court under s. 51.67 that there
is probable cause o believe that the person is a proper subject for
guardianship unders. 880.33 (4m) has the effect of filing a petition
under s. 880.07 (1m). .

(e) Every hearing on a petition under s. 880.07 (1m) shall be
open. unless the proposed ward or his or her azomey acting. with
the proposed ward’s consent moves that itbe closed. Ifthe hearing
is closed, only persons in interest. including representatives of
providers of scrvice and their anomneys and wimesses, may be

resent. !

(3) In a finding of limited incompetency. guardianship of the

n shall be limited in accordance with the order of the count
accompanying the. finding.of incompetcnce. . If the proposed
incompetent has executed a power of attorney for health care

- under ch. 155, the court shall give consideration 1o the appoini-

ment of the health care agent for the individual as the individual’s
guardian. Thecourtshall make a specific finding as to whichlegal
rightsthe person is compelent to exercise. Such rights include but
are not limited to the right to vote, to mary. to obtain 2 motor
vehicle operator’'s license or other state license, to hold or convey
property and the right to contract. The findings of incompetence
must be based upon clear and convincing evidence. The court
shall determine if additiona) medical or psychological testimony
is necessary for the court 1o make an informed decision respecting
competency 1o exercise legal rights and may obtain assistance in
the anner provided in s. 55.06 (8) whether or not protaciive
placement is made. The guardian, ward or any interested person
may al any time filc a petition with the court requesting a restora-
tion of any such legal right, and specifying the reasons therefor.
Such petition may request that a guardianship of the person be ter-
minated and a guardianship of property be established.

@o11



%
.

02/11/02 11:41° FAX 233 64ﬁ4

880.33 GUARDIANS AND WARDS

7% (4) When it appears by clear and convincing evidence‘max the
e

rson is incompetent. the coust shall appoint a guardian.
. {4m) (a) If the court finds by clear and convincing evidence
that the person is not competent to refuse psychotropic medicarion
and the allegations under s. 880.07 (1m) are proven, the court shall
sppoint a guardian o consent 1o or refuse psychotropic medica-
tion on behalf of the person as provided in the court order under
ar. (b). .

(b) Inany casc where the court finds that the pefsonis not com-
petent to refuse psychotropic medication unders. 880.07(1m)and
appoints a guardian 1o consent to or refusc psychotropic medica-
tion on behalf of the person, the court shall do all of the following:

1. Order the appropriate county department under s. 46.23,
51.42 or 51.437 to develop or furnish. to provide to the ward. and
to submit to the courl, a reaument plan specifying the protective
services, including psychotropic medication as ordered by the
treating physician, that the proposed ward should receive.

\. 2. Review the plan submitted by the county department un
subd. 1., and approvc, disapprove or modify the plan.

7m. 1f the court modifies the trcatment plan under subd. 2.,
the court shall order the appropriate county department under s.
46.73. 51.42 or 51.437 1o provide the modified treatment plan to
the ward. '

"d“ 3. Order protective services under ch. 55.

4. Order the appropriate county department under s. 46.23,
51.42 or 51.437 to ensure that profective services. including psy-
chotropic medication, arc provided under-ch. 55. in accordance
with the approved treatment plan.

J47 (4r} 1fa person substantially failsto comply with the adminis-
t

ration of psychotropic medication, if ordered under the
approved treatment plan under sub. (4m}2
the person’s guardian to consent Lo forcible administration of psy-
chotropic medication to the-person, if 'all of the Tollowing occur
before the administration:

(3) The corporation counsel of the county or the person’s
guardian files with the court a joint statement by the guardian and
the director orthe designee of the direcior of the treatment faciliry
that is serving the person or a designated staff member of the
appropriste county department under's. 46.23, 51.42 or 51.437,
stating that the person bas substantially failed to comply. The
statement shall be sworn to be true and may be based on the infor-
imation and helicfs of the individuals filing the statement.

(b) Uponreceiptofthe joint statement of noncompliance, if the
court finds by clcar and convincing evidence that the person has
substantially failed 1o comply with the administration of psycho-
tropic medication under the treatment plan, the court may do all

f the following: -
¥ 1. :Authorize the person’s Ruardian to consent to forcible

administration by the treatment facility to the person, on an outpa-
tient basis, of psychoiropic medication ordered under the treat-
ment plan. . -t

3. If the guardian consents 16 forcible administration of psy-
chotropic medication as specified insubd. 1., authorize the sheriff
or other law enforcement agency, in the county in which the per-
son is found orin which itis believed that the person may be pres-
ent. 1o take charge of and transport the person, for outparient treal-
ment, to an appropriate rearment facility.

% (c) If the court authorizes a sheriff or other law enforcement

agency 1o take charge of and transport the person as specified in
par. (b) 2., a staff mcmber of the appropriate county department
under s. 46.23. 51.42 or 51.437 or of the reatment facility shall,
if feasible, accompany the sherfT or other law cnforcciment
agency officer and shall attempt to convince the person to comply
voluntarily with the administration of psychotropic medication
under the treatment plan.

(5) Inappointing s guardian, the court shall take into consider-
ation the opinivns of the alleged incompetent and of the members
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of the family as to what is in the best interests of the propossd
incompetent. However, the best interests of the proposed incom-

shall control in making the determination when the opin-
ions of the family are in conflict with the clearly appropriate deci-
sion. The court shall also consider potential conflicts of interest
resulting from the prospective guardian's cmployment or pther

_potcntial conflicts of interest. If the proposed incompeient has

execured a power of atomey for health care undcr ch. 155, the =
court shall give consideration to the appaintment of thehealthcare -
agent for the individual as the individual’s guardian.

(5m) No person, except a nonprofit corporation approved by
the department of health and family services under s. $80.35, who
has guardianship of the person of 5 or more adult wards unrclated
to the person may acccpt appointment as guardian of the person
of another adult ward unrclated to the person, unless approved by
the department. No such person may accepl appoiniment as
guardian of more than 10 such wards unrelated to the person.

(6) All court records pertinent to the finding of incompetency

closed but subject to access as provided in s. 55.06 (17). The
fact that a person has been found incompetent isaccessible to any
person who demonstrates to the custodian of the records anced for
that information. . L. .

(7) A finding of incompetency and appointmentof a guardian
under this subchaptar is not grounds for involuntary protective
placsemcm. Such placement may be made only inaccordance with
s, 55.06. ’ :

(8) At the time of determination of incomperency ‘ander this
section, the court may: ’ ) .

(a) Hear application for the appointment of a conscrvatar or
imited guardian of property. .

-(b) If the proposed incompetent has executeda powet of aftor- -
ncy for health carc under ch. 155, find that the power of attomey
for health care instrument should nemain in effect. If the court so
finds, the court shall'so order and shall limit the powcr of the
guardian to make those health care decisions for the ward that are
not to be made by the health carc agent under the terms of the
power of atterney for hisalth care instrument. unless the guardian

is the health carc agent under those terms. '

,(8) Alltherights and privileges afforded a proposed incompe-
tent under this section shall be given to any person who is alleged
to beincligible toregisterto vote or o vore in an clection by reason
that such person is incapable of understanding the objective of the
elective process. The det2rmination of the court shall be limited
1o a nding that the elector s eithereligiblc orincligible to register
to vole or [0 vole in an election by reason that the person is or is
not capable of understanding the objective of the elective process.
The determination of the court shall be communicated in writing
by the ¢lerk of court 10 the election official or agency charged
unders. 6.48, 6.92, 6.925 or 6.93 with the responsibility for deter-
mining challenges to rcgistration and voling which may be
directed against that elector. The determination may be feviewed
as provided in 5. 880.34 (4) and (5) and any subsequent determina-
tion of the court shall be likewise communicated by the clerk of
court. - o .

History: 1973 ¢ 284: 1975 ¢. 393,421 1977 . 29, 187; 197] = 203 = 106; 1977
©.799,318. 304, 418, 447: 1979 ¢. 110,356 1981 c. 379; 1987 . 366: Sup. Cr. Order.
151 Wis, 2d xxii. xxxiv: 1989 a, 200; Sup. Ce Order, 153 Wis. 2§ xxim xxv (1989):
19912, 32 39; 1993 3, 16, 116; 1995 2. 27 5. 9126 (19): Sup, Ct, Order No. 9608,
207 Wis. 2d xv (1997); 1967 2. 237, - L .

Judicial Countil Note, 1990z Sub, (3)is amendea by swiking referenceto theright
to testify in judicial or admiciszative groceedings. The smive conflicls with 5.
906.01. 13 tonstrued in State v. Hanson, 1459 Wis, 24474 (1989) and St v. Dwyer.
149 Wis. 2d 850 (1989). [Re Order eff. 1-1=91}

- A=common sense" linding of incompetency was insufficient for placement urlux

5. 55.06. If competent when sober. an alcpholic has the sight 1o choasc 10 continue
analcoholic lifestyle. Guardianship & Protective Placement of Shaw, 87 Wis. 2d 503,
375 N.W.2d 143 (Ce App. 1979).

The writien report of a physiciaa of paychologisc under (sub. 13 is heasay and oot
admissiblein a coniesied hesring without ip-court 1esdroony of the preporing expest
1 Matter of Guardianchip of R.S. 162 Wis. 24:!97. 470 N.W.2d 260 {1991).

A guardian may not be given authority Io Forribly administer psychotroplc drugs
toaward. An order for the forcible administration of psychosropic drugs may anly
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bemade ina chi. 51 proceoding. Stnteex rel. Roben 8. v. Waukesha DHS. 171 Wis.
547266, 491 N.W.26 114 (Ce. App. 1992). o

- t The expenses of 3 mdinn:dhmmgnawmhxp Mng!'areeomly

S nsgscsad 1o the ward upder 3. 757.48, Assestrncot of the costs of a medical expert

- % " athin the discrerion of the court. Elgin and Carel W.v. DHFS. 221 Wis.2d 36,584

34395 (CL App. 1998). < e

" BaiThesttory provisions for an interesied pers 3 participation in guard-

" " janship and protective placement hearings are 3| nd fimited. No siatule pro-

v vides for intercsied persons 10 dermand a wial, preds idence or raisz evidonoury

. Yopjecanns. l:;;:ﬂ could consider such &z::nidp:uon helﬁf;l and in ﬁm

sllowanin ed 110 porticipate o the cxientit considexs appro) i
T Wis 20 1. 186 NW.2d 52 (Cl. AP. 1998).

v Sub, (6) requires the closing omly of documents filcd with the regisier in probate

Py, ri'respect 1o ch. 880 proceedings. 67 Amy. Gen. 130, ~ .

A guacdian has gencral authority 1o conseni to medicaton fora ward but may cone

2 Veenf 10 pSychouopic medbication only in accordanice with ss. 880.07 (1m) and 88033

m)and(40). The gunrdian’s suthority logonseni 1o medicaion or medical weprment

- tf’";‘g‘" kind.is-pot alfectcd by an arder for protecive placement or services, OAG

. 599, )

,880.331- Guardian ad litem in incompetency cases. (1)
_ @V APPOINTMENT. The court shall appoint a guardian ad litem when-
.1 gveritis proposcd that the court appoint 3 guardian on the ground
?35 -glincompetency under 5. 880.33, protectively place a person of

%

-

i, onder prolective scrvices under s. 55.06, review any protective
d’;lgq_emcnx or protective service order under s. §5.06 or tenminale
; protcctive placement under s, §5.06.. -
1(2) QuauRcaTioNs. The guardian ad litem shall be an ator-
" ¥ ncy admitted to practice in this state. Nao person who is an inter-
e "ested party in 2 proceeding. appcars ascounsclina procecding on
" _behulfofany party of is arclalive or representative of an interested

" "‘ar'ty tnay be appointed guardian ad litem in that proceading.
" '(3).ResponsipiLmEs. The guardian ad litem shall bc an advo-
& for the best interests of the proposcd ward or allcged incom-
ent as Lo guardianship, protective placement and prolective scr-
Jvicés. The guardian ad litem shall function independently, in'the
% _sampe manncr.as gn attorney for a party to the action. and shall con-
s “Sider. but shall not be bound by, the wishes of the proposed ward
; ‘.gr,allggcd incompetent or the positions of othcrs as to the best
‘interésts of the proposed ward oralleged incompetent. The guard-
‘iaf 4d litem has none of the rights of duties of a gencral guardian,
'/ (4) GENERAL DUTIES. A gu
Iollowing: . .
1/(@ Intervicw the proposed ward or alleged incompetent and
“&iplain the applicable hearing procedure, the right 1o couinsel and

“thg right to rcquest or continue a himited guardianship.

/ (b) Advise the proposed ward or alleged incompetent, both
osally and in wriling, of that person’s rights to a jury trial, 1o an
i+ dppeal, tocounsel and to an independent medical or psychological

4.

‘Cxamination on the jssue of competency. at county expense if the

.
-
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¥
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G

,?0 o is indigeat. o
" \/. () Request that the court order additional medical, psycholog-
Jcg)l or other evaluation, if nccessary. | 1L

/ (d) If applicable, inform the cour that the proposed ward or
alleged incompcicnt objects.lo 8 finding of incompeicncy, the
present or proposed placement of the rccommendation of the
guardian ad litem as 1o the proposed ward’s or alleged incompe-
rene’s best inlerests or that the proposcd ward’s or alleged incom-

¥
1

&eﬂt‘s position on these' matters is ambiguous.

T

—
yky

(c) Present evidence concerming the best interests of the pro-
posed ward or allcged incompelenL. if necessary. -
/() - Report 10 the court on any other relevant matler that the

RN S REY

b

a1 3

0}
-

£

'{ COUrt.roquests. - . -

& (5) ‘DUTIES IN REVIEWS. In any review of a protective place-
k¥ mentunders. 55.06 orof a protective service order under's. 55.05,
{2 the guardian ad litem shall do all of twmeallowing:

P revicw procedure. the

"» (a) Interview the ward 1o explai ]
jght to counsel and the

fight to an independent evaluation, the
right to a hearing. - .

V" (b) Provide the information under par. () to the ward in writ-

me.. .o .

._,"\//(c]' Secure an additional evaluation of the ward, if nceessary.
V/(d) Review the annual report and relevant repons on the ward's

condition and placement.

&

.
%
:5‘1.
=
k.
5
o
L4
>
v
-
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¢ appeal.
(8) COMPENSATION.

ardian ad litem shall do all of th
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V' () Review the ward's condition, placement and rights withthe
guardian. ) -

AD I relevant. report to the court that the ward objccts Yo the
finding of continuing incompeiency. the present or proposed
placcment, the position of the guardian or the recommendation of
the guardian ad litern as to the best intcrests of the ward or if there
is ambiguity about the ward’s position on these maticrs.

V/(8) If relevant, report to the court that the ward requests the
appointment of counsel or an adversary hearing.

_(6) COMMUNICATION TO A JURY. In jury wials under ch. 55 or
R0, the court or guardian ad litem may tell the jury that the guard-
ian ad litem represems the interests of the proposed ward or
alleged incompelent,

(7) TERMINATION AND EXTENSION OF APPOINTMENT. The
appointment of a guardian ad litem nnder sub. (1) terminates upon
the eniry of the court’s final order or upon the termination of any
appeal in which the guardian ad litem participates, cven if counsel
has been appointed for the proposcd ward or alleged incompetcnt.
The court may extend that appointment, o reappoint a guardian
ad litem whose appointment under this section has terminated, by
an order specifying the scope of responsibilities of the guardian ad
litem, Atany time, the guardian ad litem. any party or the person
for whom the appointment is made may requcst that the court ter-
minate any exlension or reappoinument. The guardian ad litem

_may appeal, may participate in an appeal or may do neither. If an
appeal is taken by uny party and the guardian ad litem chooses not
to participale in that appeal, he or she shall file with the appellatc
court a statement of reasons for not participating. Trrespective of

‘the guardian ad litam’s decision not to'participate inanappeal, the
appellate count may order the gpgrdi'an ad litemn to participate in

On order of the court, the guardian ad
fitemn appointed under this chapicr shall be allowed reasonable
ompensation to be paid by the'county of venue, unless the court
otherwise directs of{unless the guardian ad litem is appointed for
a minor; in which caSe the compensation of the guardianad litem
shall be paid by the ginor’s parents or thc county of venue as pro-
Wided in 5. 48.235 (8P the cowt orders & county o pay the com-
pensation of the guardian ad litem. the amount ordersd may not -
exceed the compensation paid to-private attorneys under s. 977.08

4myb).
ﬁg-lluuy: Sup. CL Order, 151 Wis. 2d xxv (1989); 1993 a 16:19952 27: 1997 o,
fuidicial Council Note, 1990; This is 3 new section which murc comprehensively
identifies the situations in whicha guardian adlim should besppoibted. the durnt
guwdian ad Titem's dulies. Sub. (1) requires such an
ian pupsuant (o 5, B80.33.10

e henev: @qﬂ;ﬂpoad int a guardi
JPPOIALIDENT W eritis inappointa
protectively place a person. lo provide protective services in liew af placomentunder
5. $6.06 {for instances in which 3 finding of incom ie first required). to termi-
nale 2 protective t under 8. 55.06 nod upon the annual review required by
State ex sel. Warss v, Combined Community Sexvices Board of Milwaukee, 122 Wis.
24 65(1985). . - : .
. Sub. (2)identifies the qualificatiops fora guardian ad litem.
" Sob. (3) enumennies the geoerl responsibilities of the guardian ad lite. consistent
with the similar definition for other siruasiofs in which guardian ad items we
pppointed. ! .
Subx (3) continues the sperific dutes in puaniianship, proteciive placement and
protective sesvices situations which were previously ins. 880.33 () ().
which isrepealed. Sub, (4) refers 10 allegedincompetsnts, This is done recopnizing
that the ierm my sometimes apply 10 PEIONS siready adjudicaied agincompetcnt
Sub. (5) kmaaﬂmqmwmcdnéhofﬂeymﬁmadmminmﬁsw. cob-
sistent with the Walts decision. L
A pariculasly froublcsomeissucis ardreased in subs, (8) (d) and (5) (D). The pesi-
Gonof the commuinee s that the puardian ad lilem is to notify the count ifihepropused
ward objects to the listzd matters snhat adyersacy counsel can be appointed. Inprace
rice, the wadmynmbcc!wubqutbismhaﬁwoﬁhsemu& In
such situations, the guardian ad lilem is requied to notify the court 50 the court can
decide whether there is an objection. Ifchereis, adwersary counselis Lo be appointed.
Sub. {6) addresses the subject of jury sommunication and & new. os is sub. (8) on
fexs. Fees forindigent praposed wards are1o be paid by the county. Inother situations
e cowuss may dizect such paymeal 10 be mads by any other approprials person.
Sub,mpmvid:sformemimﬁon of the appoi arupon th lusionof
fnatier, unless the count extends e appointment or urkss e guardian ad liem
i icipate i 1. Even if ad y counsel is appointzd. the
pazrdian ad ur:be_srinmauasopposedmwishes
o heward. The subsection Jeaves [0 the court’s tiscredon wh her there are usefu]
specific functions the guardian ad litem can perform after the fisal order which lead
0 intnent of extension. Such an exvension or reappol Ly be untlthe
aanual review required by Wails, but the scope.of the duties must be specilind. The
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court may exiznd the guardian ad lem’s resp ibilities o include any revizw, But
this dmym: occur ubless he codrt expresaly S0 ordess. {Re Order effective Jan. 1.
1990]

There must be om anpual review of each proteesive p\wbya_;udidal officer.
“The requiretents of 55, 51.15and 51.20 must be affarded 10 protectively placed indi-
viduals Facing inveluntary commitment under s. £5.06 (9) () aad (e). Siate exrcl
Walls v, Combined Commuaity Services. 122 Wis. 24 65,362 N.W.2d 104 {1985).
* A substantial yelationship test upplics for determining the noed for attorney dis-
qualification. Advegsory counscl for the subject of an invol commitment may
10t be named gyardian ad litem when the proceiure Is convertcd [0 @ puantianshup,
Guardianship of Tamara L.P 177 Wis, 24 770, 505 N.W.2d 333 (C1 App. 1993).
“The £OUM'S power 10 Gpproprialc compensation for cout-appointed couasel i
necessary for tbeeHective operad of the judicist system. In ordering compensasion
for court ordered amorneys. 3 court should abide by the 5 977.08 (4m) rale when it
con retain qualified and elfective coumel st thatrste. but should erder compensarion
atthe ral under SCR 81,01 or 81.02 or a higher raie When Wsomeﬂm
live: counsel. Friedrich v, Dauc County Cirewit Cr. 192 Wis. 24 1. 531 N.W.2d 32

(1995)

(1) Any guard-

der this chap-
ter shall continue durjng the lifc of the incompetent. oruntl termi-
nated by the court JUpon reaching the age of majority, an
incompetent subject guardianship under this chapter shall be
reviewed by the court for the purpose of determining whether the
guardianship should be continucd or modificd. The court shall
make a specific finding of any rights under s, 88033 (3) which the

individual is competent 10 excroise at the time.
(2) Thecourshall review and may terminate the guardianship

880.34 Duration of guardianship; revi

Z l ~of the person of an incompetent upon marrisge 1o any person who
: J){is not subject to a guardianship.

¥ (6) (a) Ifthe court appoints a guar

(3) A ward of the age of 18 or over, aoy interesied person on -

the ward's behalf, or the ward's guardian may petition the court
which made such appointmest of the court in the ward’s county
of residence to have the guardian discharged and a new guardian
appointed, or to have the guardian of the ward's property desig-
nated as a limited guardian.

(4) A ward whois 18 years of age or older, any inierested per-
'son acting on the ward's behalf, or the ward's guardian may peti~
tion for a rcview of incompetency. Upon such a pedton for
review, the court shall conduct 2 hearing at which the ward shall
pe present and shall have the rightto ajury trial if demanded. The
ward shall also have the right to counsel and the court shallappoint
courselifthe ward is unable o obtain counsel. If the ward s indi-
gent, counsc) shall be provided at the expense of the ward's county
ofJegal settlement. '

(5) Afterahearing under sub. (4) or on ils own motion, acourt
may terminaie or modify 2 guardianship of an incompetent.
nder s. 880,33 (4m)

2), the court shall do all of the followi -

1. Order the county department responsible for ensuring that
the person receives appropriate protective services o review, at
least oncc every 12 months from the date of the appointment, the
stars of the person and file a written evaluation withthe court, the
person and the person’s guardian. Guardianship and prolective
services orders for psychotropic medication nnder ch, 55 shall be
roviewed annually. The evaluation shall include a description of
facrs and circumstances that indicate whether there is 2 substantial
likelihood, based on the person’s reatment record, that the person
would meet the standard specificd under s. 880.07 (1) (©)if pro-
tective services. inciuding psychotropic medication, were with-
drawn. The substantial likelihood need not be cvidenced by epi-

sodes in the person’s history that are specificd in s. 880.07 (Im)

(cm). The evaluation shall also include tecomrmnendations for dis-

charge or changes in the treatment plan or servicss, if appropriate.
2. Annually. appoint a guardian ad litem to mes! with the per-
on and to review the evaluations under subd. 1. The guardian ad
litem shall inform the person and the guardian of all of the follow-
ing: :
}( a. The person’s right to reprasentation by full legal counsel
under par, (b).
) b. The right to an independent evaluation under par. (d)ofthe
Potrson’s need for a guardian for the purpose of consenting 10 of

ANN J FLYNN
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refusing psychotropic medication and the necd [or and appropri-
ajeness of the curTent treatment or services. -

{c. The right to a hearing under par. () on the need for a guard-
ian for the purpose of consenting lo or refusing protective ser-
vices, including psychotropic medication, and the nced for and

§pwpﬁatemss of the current Irealment or services.

"(b) The court shall ensure that the person is represented by full
legal counsel if requested by the person. the guardian or the guard-
jan ad litem.

(¢) The guardian ad litem shall file with the court a wiriiten
report stating the guardian ad litem's conclusions with respect to

1 of the following: .

1. Whether an independant evaluation should be conducted
under par. (d).
{ 2. Whether the person continucs 10 be a proper subject for
uardianship under s. 880,33 (4m) (a) and protective services,
including psycholropic medication.

.3. Whether a change in the treatment plan or protective scr-
vices, including psychotropic medication. is warranted. '

,y’ 4. Whether the person or the guardian rcquests a change in
slatus, Ucatment plan or protective services-

5. 'Whetherahearing should be held on the continued need for
Suardianship under s. 880.33 (4m) (a) and protective services,
including psychotropic medication.

J{’ (d) Following reyiew of the evaluation under par. (a) 1. and the
Buardian ad litem’s report under par. {c), the court shall order an
indepcndent evaludtion of the person’s need for continued guard-
ianship under s. 880.33 (4m) (a) and protective services or the
appropriateness of the treatment plan or protective services, if
requestcd by the person, the guardian or the guardian ad litem or
if the court determines that an indcpendent evaluation is neces-

Sary.

A (e) Thecourt shall order a hearing under this subsection upon

request of the person, the guardian, the guardian ad litem or any
intcrested person. The court may hold a hearing underthis subsec-
tion an its own molion. N
¥ (f) The courtshall do oncof the following after holding ahear-
g under this subscction or, if no hcaring is held, after reviewing
the guardian ad litem’s report and other information filed withthe

urt:

’? 1. Order continuation of the guardianship under s. 880.33
4m) (a) and protective services order, without modification. The
standard for continuation of protective scrvices, including psy-
chotropic medication. is a substantial likelihood, bascd on the per-
son’s trealment record, that the person would meet the stan
specificd under s. 880.07 (Im) () if protective services, including
psychotropic medication, were withdrawn. The substantial likeli-
hood need not be evidenced by episodes in the person's history

\g& arc specified in s. 880.07 (Im) {cm). -

‘2. Order continuation of the guardianship under s. 88033
) (2), with modification of the protective services order.

#* 3. Terminate the guardianship under s. £80.33 (4m) (a) and
protective scrvices order. )

History: 1973 c. 284: 1987 2. 366; 1989 2. 56: 1993 2. 316, 486.

{'/880.35 N&nproﬁt corporationas Quardian. A private non~

profit corporation organized under ch. 181,187 or 188 is qualified
10 act as guardian of the person or of the-propety or both, of an
individual found to be in need of guardianship under s. 880.33,if
the department of health and family services, under rules estab-
lishcd under ch_ 55, finds the corporation a suitable agency to per-

form such duties. \
Mistory: 1973 . 284 1975 . 395 1981 . 379: 1993227 & 9126 (19).
80.36 Standby guardianship. (1) A petition for the
appointment of a standby guardian of the person or property or
both of a minor or person found incompetent under s. 820.08 10
assume the duty and aurhority of guardianship on the death, inca~
pacity or resignarion of the initially appointed guardian may be
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ght under this chapter atany time. A petition for the 2ppoint-
“nent of a standby guardian of the person of propeity or bothof a
ainor 1o assumc the dury and authority of guardianship on the
incapacity. death, or debilitation and consent, of the minor’s par-

{ shall be brought under s, 48.978.

o -‘/;csigna& one or more standby guardians of the person or property
whosc appointment shall become cffective immediately upon the
death, incapacity, or resignation of the initially uppointed guard-

-ian. The powers and duties of the standby guardian shall be the
same as those of the initially appointed guardian. The standby

-guardien shall receive a copy of the court order establishing or
modifying the initial guardianship, and the order designating the
standby. guardian., Upon assuming office, the standby guardian
shall so notify the court.

History: 1573 & 234: 1993 a, 486; 1997 2. 334,

o
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> | 880.37 Application for limited guardianship of proparty.
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guardian or any person authorized to petition for guardianship of
.a pesson may apply to a court for.a fimnited guardianship of prop-
erty. Consonant with the leastrestrictive limitation of rights, when
the person demonstrates 1o the satisfaction of the court that the
person is capable of managing in whole or in part the person’s
wages. earnings, incorme or assets, the court may appoint a limited
guardian of such person’s property, of in the event one person is
appointed or serving as both guardian of the person and of the
property of such person. a guardian person with limited
powers as guardian of the property. ¥ Iimited guardianship
chall be used until the person has established himself or hersclf as
" reasonably capable of managing personal affairs without supervi-
.\ sion.

2 4Q" . (2) A limited guardian of the propesty shall receive, manage,
% disburseand accountforall property. both real and personal. of the
“ person not resulting from wages or carnings.

‘
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. X (3) Unless otherwise specificd by the coust, the person of 18

"\ years of age or over for whoma limited guardian of the propesty

has becn appointed shall have the right to: o

() Receive and eapend any and all wagces or other earmings
from the person’s employment; and

(b) Contract and legally bind himseif or hersalf for any sum of
money not excceding $300 or one month's wages or camings,
whichever is greater.

{4) Notwithstanding sub. (3). the court may place such other
limitations upon the rights of a person subject to limited guardian-
ship of property under this section as it determines arc in the best

¥mzw of the person.
(5) The appoiniment of 2 limiled guardian of property shall
ave no bearing on any of the rights specified in 5. 880.33 (3)
except upon specific finding of the court based upon clzar and
convincing evidence of the need for such limitations. Inno event
shall the appointment of a limited guardien constitule évidence of
or a presumption as to the incompetence of the ward in any area
aot mentioned in the court order,
History: 1073 c. 284: 1975 c. 393.421: 1953 2. 486,

880.38 Guardian of the person of incompetent. () A
guardian of the person of an incompetent, upon order of the court,
may have custody of the person, may receivc all notices on behalf
of the person and may act in all proceedings as an advocate of the
person, but may not have the power 10 bind the ward or the ward’s
property. or to represent the ward in any legal proceedings pertain-
ing to the propeity, unless the guardian of the person is also the
guardian of the property. A guardian of the person of an incompe-
tent or a temporary guardian of the person of an incomperent may
not make a permancnt protective placcment of the ward unless
ordered by a court under s, 55.06 but may admit 5 ward to cerain
residential facilitics under s. 55.05 (5) or make an cmergency pro-
tective placement under s, 5506 (11). The guardian of the person

(2) Atanyhearing conducred under this section the cour may \/

/ 1) An incompetent person who is 18 years of age or older. a

ANN J FLYNN [dlo15

GUARDIANS AND WARDS 880.60

has the power 1o apply for placement under s. 35.06 and for com-
mitment under s. 51.20 or 51.45 (13).
(/ {2) A guardian of the person shall endeavor {0 SCoure neces-
V sary care, services or appropriate protective placement on behalf
of the ward.
(3)Y'A puardian of the person of an incompetent appointed
under $ 880,33 shall make an annual report on the condition of the
ward 10 the court that ordered the guardianship and to the county
department designated under s. §5.02. That county department
shall develop reporting requircments for the guardian of the per-
son. The report shall include, bul not be limited to, the location
of the ward, the health condition of the ward, any recornmenda-
tions regarding the werd and a statement of whether or not the
ward is living in the lgast restrictive environment consisient with
he needs of the ward,)The guardian may fulfill the requirement
under this subsection Dy submitting the report required under 5.
55.06 (10).
Histery: 1973 c. 284: 1975 . 393, 921: 1975 ¢:430 =. 80: 1981 ¢. 379; 1983 a.
36, 19852 176.
“Thete must be a0 anpual review of each protective placement by a judicial officer.
P of 5. 51.15and 51.20 must beatforded ro progectively placedindi-

viduals facing invelunacy commitment under 5. 55,06 (9) {d) and {c). State ex el
Watls v. Combined Community Services. 122 Wis. 2d 65, 362 N.W.2d 104 (1985).

“The puardian of an incompetent in persistent vesemtve sialz may consent to the
withdrawal or withbolding of lifewsusiaining medical inmtment withoul prior court
approval if the puardian. detcrmines that the withdrawal or withhulding is in the
m;’bgl interests. 1n Mawer of Guardianshipof L.W. 167Wis. 2d 53,482 N.W2d

The grandiag of 0 person who hecame incompet2al afier voluptarily entefing a
nursing homa with- 16 or more beds nzty Bot consant 1o the pereon’s continued resi-
dence in the home. Upan the appointment of 3 guardian. the court must hold 1 projec.
:L‘vgg glaccmenl hearing. Guardianship of ApnesT. 189 Wis. 24 520, 525 N.W.2d 268

3.

The holding in Guandianship uf LW. docs pot extend w persons whe sre nolén a
persisiznt mupctative sale. However. if the guardian of the nnol in 8 persistent
vepewtve siake demonstoies by s clear sitement ol the ward made while competent
\tiot withtirawal of metical wenmment is desired. itis in the patient’s best interest o
Ponar thaze wishes, Spaha v. Eiseberg, 210 Wis. 24 558. 563 N.W.20 485 (1997).

Guardianships and Frotcetive Placements in Wisconsin Alter Agnes 7. Fennell.
Wis Law. May 1995. .

80.39 Guardianship of person; exemption from civil
liability. Any guardian of the person is immune from civil liabil-
jty for his or her acts or omissions in performing the duties of the
guardianship if he or she performs the duties in good faith, inthe
best interests of the ward and with the degree of diligence and pru-
dence that an ordinarily prudent person exercises in his orher own
affairs. . .

History: 1987 3. 366.

SUBCHAPTER Il
UNIFORM VETERANS™ GUARDIANSHIP ACT

880.60 United States uniform veterans’ guardianship
act. (1) DeaNmmions. As usad in this scection:

(2) “Administrator” means the administrator of veterans’
affairs of the United States of the administrator’s SUccessor.

(b) “Bencfits” means all moneys paid or payable by the United
Ststes through the U.S. dcpartment of vetcrans affairs.

(c) “Estate” means income on hend and assets acquired par-
tally or wholly with “income.”

(d) “Guardian™ mcans any fiduciary for the person or estate of
a ward. .

{e) “Income” mcans moneys reccived from the U.S, depan-
ment of veterans affairs and revenue or profit from any property
wholly or partially acquired therewith. )

(fy ~U.S. department of veierans affairs” means the U.S.
department of veterans affaics. its predecessors of SUCCessoTs-

{g) “Ward” meansa beneficiary of the U.S. depantment of vet-
erans allairs.

(2) ADMINISTRATOR AS FARTY IN INTEREST. (ay The administra-
tor shall be a party in interest in any proceeding for the appoint-
ment or removal of a guardian or for the removal of the disability
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SUBCHAPTER 1
GENERAL PROVISIONS

880.001 Declaration of policy. [ADD: CLARIFY THE PURPOSES OF THIS
SUBCHAPTER (GUARDIANSHIPS) AS DISTINCT FROM THE PURPOSES OF
SUBCHAPTER II (PROTECTIVE SERVICE SYSTEM.]

880.01 Definitions. For the purpose of this chapter, unless the context otherwise requires:

(1) "Agency" means any public or private board, corporation or association which is concerned
with the specific needs and problems of mentally retarded, developmentally disabled, mentally
ill, alcoholic, drug dependent and aging persons, including a county department under s. 51.42 or
51.437.

(1k) “Activities of Daily Living” means activities relating to the performance of self care, work
and leisure or play activities, including dressing, feeding or eating, grooming,mobility and object
manipulation. '

(1m) “Conservator” means a person appointed or qualified by a court at an individual’s request
pursuant to s. to manage the estate of the individual.

NOTE: There is no definition of “conservator” currently in the statutes. This definition
should reflect the meaning of the term as used in sec. 880.31.

(2) "Developmentally disabled person" means any individual having a disability attributable to
mental retardation, cerebral palsy, epilepsy, autism or another neurological condition closely
related to mental retardation or requiring treatment similar to that required for mentally retarded
individuals, which has continued or can be expected to continue indefinitely, substantially
impairs the individual from adequately providing for his or her own care or custody and
constitutes a substantial handicap to the afflicted individual. [The term does not include a
person affected by dementia which is primarily caused by the process of aging or the
infirmities of aging. ] Delete?

NOTE: This definition might not be necessary with an appropriate functional definition of
incapacity.

(3) "Guardian" means a person who is eighteen years of age or older, a corporation or a public
agency, including a local department of social services, appointed by a court to act on behalf of a




P

minor or an incompetent in providing for personal needs, or manage the estate of a minor, an
incompetent or a spendthrift. [Should we add for profit corps. or law firms?]

NOTE: The additions to this definition come from the NY statute 81.03(a). This includes
some detail, for example that the guardian must be eighteen or over, missing in the
Wisconsin statute.

(4) "Incompetent” means a person adjudged by a court of record to be unable to meet the
essential requirements for the person’s health or safety

(a) due to his or her inability to receive and evaluate information effectively or to
communicate decisions, and

(b) for reasons including, but not limited to, mental deficiency, physical illness or
disability, chronic use of drugs or controlled substances or chronic intoxication.

“Meeting the essential requirements for physical health and safety” means those actions
necessary to provide the health care, food, shelter, clothing, personal hygiene and other care
without which serious physical injury or illness is likely to occur. Mere old age, eccentricity,
poor judgment or physical disability, either singly or together, without mental impairment, shall
not be used to establish incompetence. Except where otherwise indicated, the term
“incompetent” in this chapter includes “financial incompetent.”

NOTE: The committee wanted a simple but FUNCTIONAL definition of this term,
incorporating an exception in the situation where the person may either harm him- or

herself or is eccentric, similar to the exception to a finding of “incapacity” found in sec.
155.05(2).

(5) "Interested person” means

(a) for purposes of the petition for guardianship or protective placement:

1. The proposed ward, if he or she has attained 14 years of age.

2. The spouse, and adult children of the proposed ward, and the parents of a
minor proposed ward.

3. If the proposed ward does not have a spouse, parent or adult child, the
person or persons most closely related to the proposed ward.

4. Any person who has been nominated as fiduciary or appointed to act as

fiduciary for the proposed ward by a court of any state, any trustee for a trust
established by or for the proposed ward, and any person appointed an agent or
attorney in fact under a power of attorney for health care or financial power of
attorney.

5. If the proposed ward is a minor, the person who has exercised principal
responsibility for the care and custody of the proposed ward during the 60-day



period before the filing of the petition.

6. If the proposed ward is a minor and has no living parents, any person
nominated to act as fiduciary for the minor in a will or other written instrument
prepared by a parent of the minor.

7. If the proposed ward is receiving moneys paid or payable by the United
States through the Department of Veterans’ Affairs or by the State of Wisconsin, a
representative of the United States Department of Veterans” Affairs.

8. If the proposed ward is receiving medical assistance, community options
program or similar benefits, the county department of human or social services.
9. Any other person that the court requires.

(b) for purposes of proceedings subsequent to the petition for guardianship or
protective placement:
1. The guardian.

2. The spouse, and adult children of the ward, and the parents of a minor
ward.
3. Such other persons as the court may require, including any fiduciary that

the court may designate.
(c) The court may specifically waive notice to any person named above.

NOTE: The committee wanted a more complete listing of “interested person” than that
found in current sec. 880.01(6), since some attorneys, to be complete, regularly notify any
relatives who seem to be involved.

(6) "Minor" means a person who has not attained the age of 18 years.

(6m) ""Not competent to refuse psychotropic medication’ means that, because of chronic
mental illness, as defined in s. 51.01 (3g), and after the advantages and disadvantages of and
alternatives to accepting the particular psychotropic medication have been explained to an
individual, one of the following is true:
(a) The individual is incapable of expressing an understanding of the advantages and
disadvantages of accepting treatment, and the alternatives.
(b) The individual is substantially incapable of applying an understanding of the
advantages, disadvantages and alternatives to his or her chronic mental illness in order
to make an informed choice as to whether to accept or refuse psychotropic medication.

(7) “Standby guardian” means any person designated by the court under s. ___ whose
appointment as guardian shall become effective immediately upon the death, incapacity, or
resignation of the initially appointed guardian, or when the initially appointed guardian is unable
or unavailable to fulfill his or her duties..

NOTE: With the addition of a section detailing the duties of a “standby guardian,” it

3



would be helpful to have a definition of that term.
(8) "Ward" means a person for whom a guardian has been appointed
SUBCHAPTER I
STANDARD FOR APPOINTMENT OF A GUARDIAN
A. IN GENERAL
[THE FOLLOWING IS TAKEN FROM NY STATUTE 81.02, WITH MODIFICATIONS]

(1) The court may appoint a guardian for a proposed ward if the court determines any of the
following:

{(a) That the person is a minor as defined in sub. ___.

(b) That the person is incompetent as defined in sub. (2)., and:

1. That the appointment is necessary to provide for the personal needs of that
person, including food, clothing, shelter, health care or safety and/or to manage
the property and financial affairs of that person.

2. In deciding whether the appointment is necessary, the court shall consider the
report of the guardian ad litem, as required in sec. ___, and the sufficiency and
reliability of available resources, as defined in sub. ___, to provide for personal
needs or property management without the appointment of a guardian. Any
guardian appointed under this article shall be granted only those powers which are
necessary to provide for personal needs and/or property management of the
proposed ward in such a manner as appropriate to the individual and which shall
constitute the least restrictive form of intervention, as defined in sub. __.

(2) The determination of incompetence shall be based on clear and convincing evidence and
shall consist of a determination that a person is likely to suffer harm because:

(a) The person is unable to provide for personal needs and/or property management.

(b) The person cannot adequately understand and appreciate the nature and consequences
of such inability.

(c) Mere old age, eccentricity, poor judgment or physical disability, either singly or
together, without both (a) and (b) above, shall not alone be used to establish



incompetence.

NOTE: The exception in (c) is found in the finding of “incapacity” for purposes of sec.
155.05(2).

(3) Inreaching its determination of incompetence, the court shall give primary consideration to
the functional level and functional limitations of the person. Such consideration shall include an
assessment of that person’s:

(a) Management of the activities of daily living, as defined in sub. ___.

(b) Understanding and appreciation of the nature and consequences of any inability to
manage the activities of daily living.

(c) Preferences, wishes, and values with regard to managing the activities of daily living.

(d) The nature and extent of the person’s property and financial affairs and his or her
ability to manage them.

It shall also include an assessment of (i) the extent of the demands placed on the person
by that person’s personal needs and by the nature and extent of that person’s property and
financial affairs; (ii) any physical illness and the prognosis of such illness; (iii) any mental
disability, as that term is defined in sec. ___, alcoholism or substance dependence as those terms
are defined in sec., and the prognosis of such disability, alcoholism or substance dependence; and
(iv) any medications with which the person is being treated and their effect on the person’s
behavior, cognition and judgment.

(4) In addition, the court shall consider all other relevant facts and circumstances regarding the
person’s:

(a) Functional level.

(b) Understanding and appreciation of the nature and consequences of his or her
functional limitations.

[END OF NY STATUTE]

(5) Separate guardians of the person and of the estate may be appointed

NOTE: (5)is taken from current 880.03 last sentence.

NOTE: 880.05 (Venue) seems to take care of the jurisdictional issues of guardianship, so
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880.03 is redundant. The committee recommended repealing the “extraordinary
circumstances” phrase anyway, and simply allowing physical presence in a county to be the
controlling factor for guardianship of a nonresident, as is true in 880.05. Therefore 880.03
is deleted.

B. EXCEPTIONS

880.04 Exceptions. (1) EMANCIPATION OF MARRIED MINORS. Except for minors found
to be incompetent, upon marriage, a minor shall no longer be a proper subject for guardianship of
the person and a guardianship of the person is revoked by the marriage of a minor ward. Upon
application, the court may release in whole or in part the estate of a minor ward to the ward upon
the ward's marriage. Upon marriage, the guardianship of an incompetent is subject to review
under s. 880.34.

[Note: Should this be moved to Ch. 48? Also, is releasing the estate to the minor ward
upon marriage a good idea?]

(2) SMALL ESTATES. If a minor or an incompetent, except for his or her incapacity, is entitled
to possession of personal property of a value of $10,000 or less, any court wherein an action or
proceeding involving said property is pending may, in its discretion, appoint a guardian of the
estate subject to such conditions as the court may require, or, without requiring the appointment
of a guardian, order one of the following:

(a) Deposit in a savings account in a bank, the payment of whose accounts in cash
immediately upon default of the bank are insured by the federal deposit insurance
corporation; deposit in a savings account in a savings bank or a savings and loan
association that has its deposits insured by the federal deposit insurance corporation;
deposit in a savings account in a credit union having its deposits guaranteed by the
Wisconsin credit union savings insurance corporation or by the national board, as defined
in s. 186.01 (3m); or invest in interest-bearing obligations of the United States. The fee
for the clerk's services in depositing and disbursing the funds under this paragraph is
prescribed in s. 814.61 (12) (a).

(b) Payment to the natural guardian of the minor (as defined in sub. ___) or to the person
having actual custody of the minor.

(c) Payment to the minor.
(d) Payment to the person having actual or legal custody of the incompetent or to the
person providing for the incompetent's care and maintenance for the benefit of the

incompetent.

(2m) INFORMAL ADMINISTRATION. If a minor or an incompetent, except for his or her



incapacity, is entitled to possession of personal property of a value of $10,000 or less from an
estate administered through informal administration under ch. 865, the personal representative
may, without the appointment of a guardian, do any of the following:
(a) With the approval of the register in probate, take one of the actions under sub. (2)(a).
(b) With the approval of the guardian ad litem of the minor or incompetent, take one of
the actions under sub. (2) (a) and file proof of the action taken and of the approval of the
guardian ad litem with the probate registrar instead of filing a receipt under s. 865.21.

(3) UNIFORM GIFTS AND TRANSFERS TO MINORS. If a minor, except for his or her
incapacity, is entitled to possession of personal property of any value, any court wherein an
action or proceeding involving the property is pending may, without requiring the appointment of
a guardian, order payment to a custodian for the minor designated by the court under ss. 880.61
to 830.72 or under the uniform gifts to minors act or uniform transfers to minors act of any other
state.

SUBCHAPTER Il
GUARDIANS OF THE PERSON AND OF THE ESTATE

A. WHO CAN BE A GUARDIAN

880.09 Nomination; selection of guardians. The court shall consider nominations made by any
interested person and, in its discretion, shall appoint a proper guardian, having due regard for the
following:

(1) NOMINATION BY MINOR. A minor over 14 years may in writing in circuit court nominate
his or her own guardian, but if the minor is in the armed service, is without the state, or if other
good reason exists, the court may dispense with the right of nomination.

(2) PREFERENCE. If one or both of the parents of a minor, a developmentally disabled person
or a person with other like incapacity are suitable and willing, the court shall appoint one or both
of them as guardian unless the proposed ward objects. The court shall appoint a corporate
guardian under s. 880.35 only if no suitable individual guardian is available.

(3) EFFECT OF NOMINATION BY MINOR. If neither parent is suitable and willing, the court
may appoint the nominee of a minor.

(4) TESTAMENTARY GUARDIANSHIP OF CERTAIN PERSONS. Subject to the rights of a
surviving parent, a parent may by will nominate a guardian and successor guardian of the person
or estate of any of his or her minor children who are in need of guardianship. For a person over
the age of 18 found to be in need of guardianship by reason of a developmental disability or other
like incapacity, a parent may by will nominate a testamentary guardian. The parent may waive
the requirement of bond as to such estate derived through the will.



(5) POWERS OF ATTORNEY. If the proposed ward has executed a power of attorney for
health care, or a financial power of attorney, the court shall follow the procedures under s.
(Determination and order appointing guardian)

NOTE: The committee strongly recommended including a person’s own choice of agent as
a possible guardian.

(6) ANTICIPATORY NOMINATION; PREFERENCE. Any person other than a minor may, at
such time as the person has sufficient capacity to form an intelligent preference, execute a written
instrument, in the same manner as the execution of a will under s. 853.03, nominating a person to
be appointed as guardian of his or her person or property or both in the event that a guardian is in
the future appointed. Such nominee shall be appointed as guardian by the court unless the court
finds that the appointment of such nominee is not in the best interests of the person for whom, or
for whose property, the guardian is to be appointed.

NOTE: A cross reference or restatement should be added here to sec. 243.07(3)(b) -
anticipatory nomination in a durable power of attorney. Also, make sure that there is the
appropriate cross reference to new probate code (and consider any changes made to
formalities for will in connection with this section).

(7) [ From 880.35] PRIVATE NONPROFIT CORPORATION. A private nonprofit corporation
organized under ch. 181, 187 or 188 is qualified to act as guardian of the person or of the estate
or both, of an individual found to be in need of guardianship under s. 880.33, if the department of
health and social services, under rules established under ch. 55, finds the corporation a suitable
agency to perform such duties.

NOTE: What about for profit corporations or law firms (whether or not incorporated?)

(8) OTHER CRITERIA FOR GUARDIAN SELECTION.
(a) The proposed guardian must submit a sworn and notarized statement to the court at
least 96 hours before the hearing, stating that the guardian has not been convicted of a
crime as defined in sub , filed for or received protection under the bankruptcy laws
or has had a license revoked or canceled that was required by the laws of any state for the
practice of a profession or occupation.
(b) If the proposed guardian has been convicted of a crime, filed for or received
protection under the bankruptcy laws or has had a license revoked or canceled that was
required by the laws of any state for the practice of a profession or occupation, then the
statement must contain a description of the circumstances surrounding those events.
(c) If the court finds that the guardian is inappropriate, the court shall set a hearing date
to be held in less than 30 days, requesting petitions to propose a suitable guardian. The
guardian ad litem shall investigate the suitability of the new proposed guardian.

NOTE: The committee recognizes that not all guardians are fit to serve, especially
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guardians of the property. This proposed provision attempts to give notice of a possible
inappropriate guardian.

(9) [From :880.33(5)] In appointing a guardian, the court shall take into consideration the
opinions of the alleged incompetent and of the members of the family as to what is in the best
interests of the proposed incompetent. However, the best interests of the proposed incompetent
shall control in making the determination when the opinions of the family conflict with the best
interests of the ward. The court shall also consider potential conflicts of interest resulting from
the prospective guardian's employment or other potential conflicts of interest. If the proposed
incompetent has executed a power of attorney for health care under ch. 155, the court shall give
consideration to the appointment of the health care agent for the individual as the individual's
guardian. If the proposed incompetent has executed a durable financial power of attorney under
Ch. 243, the court shall give consideration to the appointment of the agent for the individual as
the individual’s guardian of the estate.

NOTE: The committee feels strongly that a person’s own choice of agent is a good place to
start in searching for an appropriate guardian.

(10) [Note: From 880.33(Sm)] No person, except a nonprofit corporation approved by the
department of health and social services under s. [880.357?], who has guardianship of the person
of 5 [??] or more adult wards unrelated to the person may accept appointment as guardian of the
person of another adult ward unrelated to the person, unless approved by the department. [No
such person may accept appointment as guardian of more than 10 such wards unrelated to the
person. Should this be changed? Should there be regulation or licensing or a training
requirement?]]

NOTE: Make a cross reference here to 880.295, which details procedures for appointing a
guardian or conservator for certain individuals.

B. DUTIES AND POWERS OF THE GUARDIAN
1. IN GENERAL

[ALL OF THE FOLLOWING COMES FROM NEW YORK STATUTE SEC. 81.20,
WITH ADDITIONS] |
Duties of guardian generally

(a) A guardian shall exercise only those powers that the guardian is authorized to
exercise by court order. All other rights are reserved to the ward.

(b) A guardian shall exercise the utmost care and diligence[ good faith?]
when acting on behalf of the incapacitated person.
(c) A guardian shall act in all proceedings as an advocate of the ward, and if the ward is



protectively placed, advocate especially in regards to the ward’s rights as stated in sec.
51.61, Stats.

(d) A guardian shall exhibit the utmost degree of trust, loyalty and fidelity in relation to
the incapacitated person.

2. DUTIES AND POWERS OF THE GUARDIAN OF THE ESTATE

1. [ Note: From 880.19(1) and New York Statute combined] Duties of the guardian of the
Estate. The guardian of the estate shall afford the incapacitated person the greatest amount of
independence and self-determination with respect to property management in light of that
person’s functional level, understanding and appreciation of his or her functional limitations, and
personal wishes, preference and desires with regard to managing the activities of daily living. To
this end, to the extent provided in the Determination and Order Appointing Guardian, the
- guardian of the estate shall:

(a). Take possession of all of the ward's real and personal property, and of rents, income,
issues and benefits therefrom, whether accruing before or after the guardian's
appointment, and of the proceeds arising from the sale, mortgage, lease or exchange
thereof. Subject to such possession the title of all such estate and to the increment and
proceeds thereof shall be in the ward and not in the guardian.

(b). Retain, expend or distribute, sell and invest such property, as hereinafter provided,
and account for it faithfully.

(c). Determine whether the incapacitated person has executed a will, determine the
location of any will, and the appropriate persons to be notified in the event of the death of
the incapacitated person and, in the event of the death of the incapacitated person, notify
those persons.

(d). Use the property and financial resources and income available therefrom to maintain
and support the incapacitated person, and to maintain and support those persons legally
dependent upon the incapacitated person. [Add language about college expenses?]

(e). At the termination of the appointment, deliver such property to the person legally
entitled to it.

(f). File with the recording officer of the county wherein the incapacitated person is
possessed of real property, an acknowledged statement to be recorded and indexed under
the name of the incapacitated person identifying the real property possessed by the
incapacitated person, and the tax map numbers of the property, and stating the date of
adjudication of incapacity of the person regarding property management, and the name,
address, and telephone number of the guardian and the guardian’s surety.

10



(g). Perform all other duties required by law.

(h) [Note: From 880.39] Exemption from civil liability. Any guardian of the person or
of the estate is immune from civil liability for his or her acts or omissions in performing
the duties of the guardianship if he or she performs the duties in good faith, in the best
interests of the ward and with the degree of diligence and prudence that an ordinarily
prudent person exercises in his or her own affairs.

NOTE: The committee believes all guardians should be immune under the circumstances
stated.

NOTE: The committee believes full guardianships of the person (“blanket” guardianships)
are overused, and believes that adopting some variation of New York’s law, which
emphasizes limited guardianships, may accomplish that goal.

Advocates have been calling for limited guardianships for more than a decade. A
key reason that the National Commissioners on Uniform State Laws adopted the Uniform
Guardianship and Protective Proceedings Act in 1982 was to include the concept of limited
guardianships. Every state that has implemented major guardianship reform in the past
few years has incorporated provisions for limited orders, or mandated limited orders
enumerating the specific powers given the guardian, which are only those that the ward is
incapable of exercising.

2. Powers of the Guardian of the Estate. Consistent with the functional limitations of the ward,
that person’s understanding and appreciation of the harm that he or she is likely to suffer as the
result of the inability to manage property and financial affairs, and that person’s personal wishes,
preferences and desires with regard to managing the activities of daily living, and the least
restrictive form of intervention, the court may authorize the guardian to exercise those powers
necessary and sufficient to manage the property and financial affairs of the ward; to provide for
the maintenance and support of the ward, and those persons depending upon the ward; to transfer
a part of the ward’s assets to or for the benefit of another person on the ground that the ward
would have made the transfer if he or she had the capacity to act. Transfers made pursuant to this
section may be in any form that the ward could have employed if he or she had the requisite
capacity, except in the form of a will or codicil. Except as to the powers enumerated in

subs. below, all such powers may be exercised by the
guardian without approval of the court.

(a) Those powers which may be exercised by the guardian only with court approval are:

(1) Make gifts. ’
(2) Transfer assets of the ward to the trustee or trustees of an existing revocable
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living trust created by the ward for the benefit of himself or herself and those
dependent upon the ward for support. or fo the trustee or trustees of a trust
created for the exclusive benefit of the ward, if a minor, which distributes to
him or her at age 18 or 21, or to his or her estate, or as he or she appoints if he
or she dies prior to age 18 or 21.

NOTE: (2)is current 880.175, rephrased.

(3) Establish a trust under 42 USC 1396p(d)(4) (OBRA ‘93 Supplemental Needs
Trusts) and transfer assets into the trust.

Note: For persons not under guardianship, such trusts may also be created by a parent,
the spouse, any issue or next of kin of a ward.

(4) Purchase an annuity contract and exercise rights to elect options and change
beneficiaries under insurance and annuity policies and to surrender the policies for
their cash value.

(5) Exercise any elective rights accruing to the ward by reason of the death of the
ward’s spouse or parents.

(6) Release or disclaim any interest by testate or intestate succession or by inter
vivos transfer as provided in Secs. ., Wis. Stats.

(7) Enter into marital property agreement with the ward’s spouse pursuant to Sec.
766.58, Stats.

- (b) The following powers may be exercised by the guardian without court approval:

(1) Provide support for persons dependent upon the ward for support, whether or
not the ward is legally obligated to provide that support, except that if the ward is
not obligated to provide support, court approval under sub. ___ shall be required.

(2) Convey or release contingent and expectant interest in property, including
marital property rights and any right of survivorship incidental to joint tenancy or
survivorship marital property.

(3) Enter into contracts.

(4) Exercise options of the ward to purchase securities or other property.
(5) Authorize access to or release of confidential records.

12



(6) Apply for government and private benefits.
(7) Catch all

(2) If the petitioner or the guardian seeks the authority to exercise a power which involves the
transfer of a part of the ward’s assets to or for the benefit of another person, including the
petitioner or guardian, the petitions shall include the following information:

(a) Whether any prior proceeding has at any time been commenced by any person
seeking such power with respect to the property of the ward and, if so, a description of the
nature of such application and the disposition made of such application.

(b) The amount and nature of the financial obligations of the ward including funds
presently and prospectively required to provide for the ward’s own maintenance, support,
and well-being and to provide for other persons dependent upon the ward for support,
whether or not the ward is legally obligated to provide that support. A copy of any court
order or written agreement setting forth support obligations of the ward shall be attached
to the petition if available to the petitioner or guardian.

(c) The property of the ward that is the subject of the present application.

(d) The proposed disposition of such property and the reasons why such disposition
should be made.

(e) Whether the ward has sufficient capacity to make the proposed disposition. If the
ward has such capacity, his or her written consent shall be attached to the petition.

(f) Whether the ward has previously executed a will or similar instrument and if so, the
terms of the most recently executed will or similar instrument together with a statement
as to how the terms of the will or similar instrument became known to the petitioner or
guardian. For purposes of this article, the term “will” shall include a revocable or
irrevocable trust.

1. If the petitioner or guardian can, with reasonable diligence, obtain a copy of the
most recently executed will or similar instrument, the petitioner or guardian shall
deliver it to the Court, with appropriate safeguards for confidentiality. In such
case, the petition shall contain a statement as to how the copy was secured and the
basis for the petitioner or guardian’s belief that such copy is a copy of the ward’s
most recently executed will or similar instrument.

2. If the petitioner or guardian is unable to obtain a copy of the most recently
executed will or similar instrument, or if the petitioner or guardian is unable to
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determine whether the ward has previously executed a will or similar instrument,
what efforts were made by the petitioner or guardian to ascertain such
information.

3. If a copy of the most recently executed will or similar instrument is not
otherwise available, the court may direct an attorney or other person who has the
original will or similar instrument in his or her possession to turn a photocopy
over to the court for its examination, in camera. A photocopy of the will or
similar instruments may, in the discretion of the court, be turned over by the court
to the parties in such proceeding unless the court finds that to do so would be
contrary to the best interests of the ward.

(g) A description of any significant gifts or patterns of gifts made by the ward.
(h) The names, post-office addresses and relationships of the presumptive distributees of
the ward as that term is defined in sub. __ and of the beneficiaries under the most recent
will or similar instrument executed by the ward.

(3) Notice of a petition seeking relief under this section shall be served upon:

(a) The persons entitled to notice under sub. ___.

(b) I known to the petitioner or guardian, the presumptive distributees of the ward as
that term is defined in sub. , unless the court dispenses with such notice.

(c) If known to the petitioner or guardian, any person designated in the most recent will
or similar instrument of the ward as beneficiary whose rights or interests would be
adversely affected by the relief requested in the petition unless the court dispenses with
such notice.
(d) The County Corporation Counsel in the discretion of the court.

(4) In determining whether to approve the application, the court shall consider:
(a) Whether the incapacitated person has sufficient capacity to make the proposed
disposition himself or herself, and, if so, whether he or she has consented to the proposed
disposition.
(b) whether the disability of the ward is likely to be of sufficiently short duration such
that he or she should make the determination with respect to the proposed disposition

when no longer disabled.

(c) Whether the needs of the ward and his or her spouse or other legally dependent
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persons depending upon the ward for support can be met from the remainder of the assets
of the ward after the transfer is made without causing the ward to need public assistance;
provided however that nothing herein shall prohibit gifts by a ward that would be
permitted under Sec.[MA exempt gift statute].

(d) Whether the donees or beneficiaries of the proposed disposition are the natural
objects of the bounty of the ward and whether the proposed disposition is consistent with
any known testamentary or other estate plan or pattern of lifetime gifts he or she has
made.

(e) Whether the proposed disposition will produce estate, gift, income or other tax
savings which will significantly benefit the ward or his or her dependents or other persons

for whom the ward would be concerned.

(f) Such other factors as the court deems relevant.

(5) The court may grant the application if satisfied of the following and shall make a record of
these findings:

(a) The ward lacks the requisite mental capacity to perform the act or acts for which
approval has been sought and is not likely to regain such capacity within a reasonable
period of time or, if the ward has the requisite capacity, that he or she consents to the
proposed disposition.

(b) A competent, reasonable individual in the position of the ward would be likely to
perform the act or acts under the same circumstances.

(c) The ward has not manifested an intention inconsistent with the performance of the
acts or acts for which approval has been sought at some earlier time when he or she had
the requisite capacity or, if such intention was manifested, the particular person would be
likely to have changed such intention under the circumstances existing at the time of the
filing of the petition.

(6) Nothing in this section imposes any duty on the guardian to commence a special proceeding
pursuant to this section seeking to transfer a part of the assets of the ward to or for the benefit of
another person and the guardian shall not be liable or accountable to any person for having failed
to commence a special proceeding pursuant to this article seeking to transfer a part of the assets
of the ward to or for the benefit of another person.

(7) [ Note: From880.19(2)-(6) Management of ward’s estate.] RETENTION OF ASSETS.

(a) The guardian of the estate may, without the approval of the court, retain any real or
personal property possessed by the ward at the time of appointment of the guardian or
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subsequently acquired by the ward by gift or inheritance without regard to ch. 881, so
long as such retention constitutes the exercise of the judgment and care under the
circumstances then prevailing, which persons of prudence, discretion and intelligence
exercise in the management of their own affairs, not in regard to speculation but in regard
to the permanent disposition of their funds, considering the probable income as well as
the probable safety of their capital.

(b) The guardian of the estate may, with the approval of the court, after such notice as the
court directs, retain any real or personal property possessed by the ward at the time of the
appointment of the guardian or subsequently acquired by the ward by gift or inheritance
for such period of time as shall be designated in the order of the court approving such
retention, without regard to ch. 881.

(8) CONTINUATION OF BUSINESS. In all cases where the court deems it advantageous to
continue the business of a ward, such business may be continued by the guardian of the estate on
such terms and conditions as may be specified in the order of the court.

(9) INVESTMENTS.

(a) The guardian of the estate may, without approval of the court, invest and reinvest the
proceeds of sale of any guardianship assets and any other moneys in the guardian's
possession in accordance with ch. 881.

{(b) The guardian of the estate may, with the approval of the court, after such notice as the
court directs, invest the proceeds of sale of any guardianship assets and any other moneys
in the guardian's possession in such real or personal property as the court determines to be
in the best interests of the guardianship estate, without regard to ch. 881.

(c) No guardian shall lend guardianship funds to himself or herself.

(10) SALES AND OTHER DISPOSITIONS.

(a) The guardian of the estate may, without approval of the court, sell any property of the
guardianship estate acquired by the guardian pursuant to sub. 9.

(b) The court, on the application of the guardian of the estate or of any other person
interested in the estate of any ward, after such notice if any, as the court directs, may
authorize or require the guardian to sell, mortgage, pledge, lease or exchange any property
of the guardianship estate upon such terms as the court may order, for the purpose of
paying the ward's debts, providing for the ward's care, maintenance and education and the
care, maintenance and education of the ward's dependents, investing the proceeds or for
any other purpose which is in the best interest of the ward.
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(c) No guardian shall purchase property of the ward, except at fair market value and with
the approval of the court.

(d) The provisions of this subsection insofar as they apply to real estate shall be subject
to ch. 786.

(11) TRUST COMPANIES, EXEMPTION FROM INVESTMENT RESTRAINTS. The
limitations of this section relating to retention, sale, investment or reinvestment of any asset shall
not be applicable to any bank or trust company authorized to exercise trust powers.

880.195 Transfer of Menominees guardianship funds to trust. The circuit court which has
appointed a guardian of the estate of any minor or incompetent who is a member of the
Menominee Indian tribe as defined in s. 49.385 or a lawful distributee thereof may direct the
guardian to transfer the assets of the minor or incompetent in the guardian’s possession to the
trustees of the trust created by the secretary of interior or his or her delegate which receives
property of the minors or incompetents transferred from the United States or any agency
thereof as provided by P.L. 83-399, as amended, and the assets shall thereafter be held,
administered and distributed in accordance with the terms and conditions of the trust.

Note: Do we want to put this somewhere else

(12) FOR SUPPLEMENTING PARENT'S SUPPORT OF MINOR. If any minor has property
which is sufficient for his or her maintenance and education in a manner more expensive
than his or her parents can reasonably afford, regard being had to the situation and
circumstances of the family, the expenses of the minor's education and maintenance may be

~ defrayed out of his or her property in whole or in part, as shall be judged reasonable and be
directed by the circuit court; provided however that nothing herein shall relieve a parent of the
duty of supporting his/her/their child.

(12) [Note: From 880.22] Claims.

(a) PAYMENT. Every guardian of the estate shall pay the just debts of the ward out of
the ward's personal estate and the income of the ward's real estate, if sufficient, and if not,
then out of the ward's real estate upon selling the same as provided by law. Buta
temporary guardian shall pay the debts of his or her ward only on order of the court.

(b) PROCEEDINGS TO ADJUST CLAIMS. The guardian or a creditor of any ward may
apply to the court for adjustment of claims against the ward incurred prior to entry of the
order appointing the guardian or the filing of a lis pendens as provided in s. .
The court shall by order fix the time and place it will adjust claims and the time within
which all claims must be presented or be barred. Notice of the time and place so fixed
and limited shall be given by publication as in estates of decedents; and all statutes
relating to claims against and in favor of estates of decedents shall apply. As in the
settlement of estates of deceased persons, after the court has made the order no action or
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proceeding may be commenced or maintained in any court against the ward upon any
claim of which the circuit court has jurisdiction.

(13) [ Note: From 880.23] Actions. The guardian shall settle all accounts of the ward and may
demand, sue for, collect and receive all debts and claims for damages due him or her, or may,
with the approval of the circuit court, compound and discharge the same, and shall appear for and

represent his or her ward in all actions and proceedings except where another person is appointed
for that purpose.

2. DUTIES AND POWERS OF A GUARDIAN OF THE PERSON

[THE FOLLOWING COMES FROM NY STATUTE 81.22]

{1) Powers of Guardian of the Person. Consistent with the functional limitations of the ward, the
ward’s understanding and appreciation of the harm that he or she is likely to suffer as the result
of the inability to provide for personal needs, and the ward’s personal wishes, preferences and
desires with regard to managing the activities of daily living as defined in sub. , and the
least restrictive form of intervention, and subject to the limitations contained in the
Determination and Order Appointing Guardian, the court may grant to the guardian powers
necessary and sufficient to provide for the personal needs of the ward. Those powers which may
be granted include, but are not limited to, the power to:

(a) Make decisions about who shall provide personal care or assistance.

(b) Make decisions regarding social environment and other social aspects of the life of
the ward including but not limited to decisions regarding marriage.

Note: can this even be in here? Fundamental right to marriage?]
(c) Make decisions regarding the ward’s travel restrictions.

(d) Make decisions relating to the ward’s right to obtain or retain licenses for which the
ward is deemed qualified.

(e) Authorize access to or release of confidential records.
(f) Make decisions regarding education.

(g) Apply for government and private benefits.
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(h) [Decisions on consenting to or refusing medical treatment including tube feeding.
Address issues raised by L.W. and Edna M.F, Have Betsy Abramson try her hand at
drafting this section]

(i) Choose the ward’s place of residence. In making this decision, the guardian may
consider the existence of and availability of family, friends and social services in the
community; the care, comfort and maintenance, and where appropriate, rehabilitation of
the ward; and the needs of those with whom the ward resides. A guardian may admit a
ward to skilled nursing facilities and certain community based residential facilities as
provided by [delineate sections]

(2) Duties of the guardian of the Person.

(a) A guardian shall make an annual report on the condition of the ward to the court that
ordered the guardianship and to the county department designated under s. 55.02. That
county department shall develop reporting requirements for the guardian of the person.
The report shall include, but not be limited to, the location of the ward, the health
condition of the ward, any recommendations regarding the ward and a statement of
whether or not the ward is living in the least restrictive environment consistent with the
needs of the ward.

NOTE: (e) is current 880.38(3), but omitting the last sentence, which the committee wanted
deleted. It may be that since guardians have been allowed to submit the sec. 55.06(10)
report in the past, it be a good idea to state that that report is no longer acceptable.

[END OF NY STATUTE]

(b) A guardian of the person shall secure necessary care or services for the ward, in the
ward’s best interests, based on the following:

1. Regular physical inspection of the ward’s condition, surroundings and
treatment;

2. Examination of medical and treatment records;

3. Attendance at and participation in staffings where treatment and care are
discussed; and

4. Inquiry into risks, benefits and alternatives, particularly where drastic or
restrictive treatments are proposed;

(c) A guardian of the person may bind the ward or the ward’s property, or represent the
ward in any legal proceedings pertaining to the property, [need to define the scope of the
authority to bind the assets of the ward to pay for care etc.]

NOTE: (2) comes from 880.38(1).
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880.33(4r) If a person substantially fails to comply with the administration of psychotropic
medication, if any, ordered under the approved treatment plan under sub. (4m), a court may
authorize the person's guardian to consent to forcible administration of psychotropic
medication to the person, if all of the following occur before the administration:

(a) The corporation counsel of the county or the person’s guardian files with the court
a joint statement by the guardian and the director or the designee of the director of the
treatment facility that is serving the person or a designated staff member of the
appropriate county department under s. 46.23, 51.42 or 51.437, stating that the person
has substantially failed to comply. The statement shall be sworn to be true and may be
based on the information and beliefs of the individuals filing the statement.

(b) Upon receipt of the joint statement of noncompliance, if the court finds by clear
and convincing evidence that the person has substantially failed to comply with the
administration of psychotropic medication under the treatment plan, the court may do

all of the following:

1. Authorize the person's guardian to consent to forcible administration by the
treatment facility to the person, on an outpatient basis, of psychotropic
medication ordered under the treatment plan.

2. If the guardian consents to forcible administration of psychotropic
medication as specified in sub. 1., authorize the sheriff or other law
enforcement agency, in the county in which the person is found or in which it is
believed that the person may be present, to take charge of and transport the
person, for outpatient treatment, to an appropriate treatment facility.

(c) If the court authorizes a sheriff or other law enforcement agency to take charge of
and transport the person as specified in par. (b) 2., a staff member of the appropriate
county department under s. 46.23, 51.42 or 51.437 or of the treatment facility shall, if
Jeasible, accompany the sheriff or other law enforcement agency officer and shall
attempt to convince the person to comply voluntarily with the administration of
psychotropic medication under the treatment plan.

Note: This probably should be moved somewhere
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